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By mail, address to: i
MaryAnn Stevens - #08-764 (Antidegradation)
Mail Code 65-40 Rules Section/ Office of Water Quality
Indiana Départment of Erivironmental Management
100 North Senate Avenue
Indianapolis, IN 46204-2251

OFFICIAL COMMENT

By fax: 317-232-8406.

- 7o Whom It May Concern:

Clearly, there has been no relavance given to the recently adopted Great L akes Compact if the
same violators continue ta discharge known pofiutants info 3 now known profectad body of water.
How does this continue to occur with the protections fram EFA, Clean Water Acts and many other
State mandates? :

Ironically, Indiana was the first to sign on with the Great Lakes Compact, yet continue to be the
‘per-capita” largest violator of all that the Compact stands for. Why does this continue? Maybe
the Compact should-have been.adopted for Just the fower Lake Michigan hasin, that way ail
Indiana violatars. would have been sited for polluting 160% of the lower basin. ‘

But, when you include the indiana violators inio the all-inclusive waters of alf Great Lakes,

they are seemingly insignificant. P i W

Please take pause with this action, this s nat a solutior: nor is it a remedy, this is a quick fix fo a

* self-created issue, and our fresh waters are not given to any one entity for personal gain. It's our

continued duty to protect them, and to dis-continue the actions of the known abusers,

Ironically, our states permit waters to be harvested in thair purest form upstream of alf human
contact, yet af the same time cur states also permit the discharge of chemicals that are not fit for
Human contact into our lakes, specifically Lake Michigan. |

How:does this makes any sense to anyone with any degree of intelligence?

A common sense solution would be to only aflow the harvesting of fresh waters from Lake
Michigan just off the Indiana coast, by doing this, it would require that the boftled water
comparnies filter and purify the water to tolerances fit for human consumiption,

Clearly, no one would buy water at this cost, so why are you asking us, the public, to buy the
argument that these conﬁ_nueo: discharges are in the pubfic good........ 7?7

ftis your duly io defend that which has no voice, our Lake Michigan waters, for the future of the
cornmon good for ajl, ' -

Architect

member Great Lakes Suririder chapter
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OFFICIAL COMMENT

Ms. MaryAnn Stevens

Mail Code 65-40

Rules Section, Office of Water Quality
Indiana Department of Environmental Management
100 North Senate Avenue .

Indianapolis, Indiana 46204-2251 - -

Re:  First Notice on Indiana’s. Antidegradation Standards and Implementation
Procedures

Dear Ms. Stevens:

Dominion appreciates the opportunity to comment in this first notice of changes:

being considered to Indiana’s antidegradation regulations for surface waters in title 327
IAC. We understand that this rulemaking process could take up to 2 years with ~
additional opportunity for publi¢ comimernit after a diaft rule is approved by the Indiana
Water Pollution Control Board. .

Dominion State Line, Inc.’s State Line Power Station is located in Hatnmond, Indiana on
Lake Michigan, a designated Outstanding State Resource Water (OSRW-Tier 2.9). In
1997, Indiana adopted antidegradation implementation procedures only for the Great
Lakes Basin and State Line has therefore been subject to these regulations since that time.
The current rulemaking proposes to extend antidegradation requirements to all surface
waters of the state with potential changes to how the rule is plemented, including in
OSRWs. '

The first notice lists several alternatives or issues under consideration in drafting a
“proposed rule and we offer the following comments on them:

1. Applicability — We agree with the current approach that-an antidegradation
review.is required when a new or increased discharge triggers the need for a
new or modified NPDES permit limit due to a significant lowering of water
quality above a de minimum allowance. We support continuing a de minimus
aspect for OSRW waters in the applicability section for which antidegradation

~procedures do not apply.

2 Miﬁng Z0hes — Weundelstand that the C’i:lrreh‘t "a]fip‘r‘(‘jé_;r;h':i's"'to defme a'de
© ‘minimus level as the background level fof OSRW waters, without'considering




any mixing. Dominion believes it i appropriate to consider mixing and
mixing zones, especially in high volume waters such as Lake Michigan.

3. Exemptions — Dominion supports the inclusion of a provision in the proposed
regulations that a determination in accordance with Section 316(a) of the
Clean Water Act concerning alternative thermal effluent Iimitations be
considered consistent with the antidegradation standards. These

~determinations or variances involve comprehensive scientific studies fo assure
the protection of aquatic communities and therefore it is appropriate to exempt
this action from antidegradation reviews. ' o '

- In addition, any new rules should maintain the exemption of -ziny’n_ew o
wastewater discharge that occurs as a result of a federal or state requirement
to install air poliution contro] equipment. If not exempted, at a minimurm a

streamlined review process should be developed that has been discus_séd:
among the various stakeholders,

4. Social/Economic review — Dominion supports expanding the list of factors in
a social/economic justification to allow the lowering of water quality to
include positive benefits to the area of the discharge as well as negative
impacts. :

5. Watershed projects — To allow an individual discharger to comply with
antidegradation requirements in OSRW’s, watershed projects should be
allowed. Dominion supports the option to allow either the implementation of
a water quality project in the watershed of an OSRW or the payment-of a fee,
with a cap, based on the type and quantity of the increased pollutant loading,

If you have any questions concerning these comments, please contact J ud White at 804-
273-2948. ' '

ely,

Pamela F. F aggert
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Comments on IDEM’s First Notice of Rulemaking #08-764 {Antidegradation)
from Environmental Coalition

Nov. 13, 2008
Sent Via Certified Mail #7005 1160 0002 7241 1926 .OFHCIALCOMMENT

MaryAnn Stevens

Mail Code 65-40

Rules Section ‘

Office of Water Quality

Indiana Department of Environmental Management
100 North Senate Avenue

Indianapolis, IN 46204-2251

mstevens(@idem.in.gov

Thomas Easterly

- Commissioner, Office of the Commissioner
Indiana Department of Environmental Management
100 North Senate Avenue
Indianapolis, IN 46204-2251
teasterl@idem in.gov

Bruno Pigott ‘

Assistant Commissioner

O_fﬁ(_:e' of Water Quality

Indiana Department of Environmental Management
100 North Senate Avenue

Indianapolis, IN 46204-2251

bpigott@idem.in.gov

Martha Clark Mettler

Deputy Assistaint Commissioner

Office of Water Quality

Indiana Department of Environmental Management
100 North Senate Avenue

Indianapolis, IN 46204-2251

mclark@idem.in.gov

Dear Ms. Stevens, Mr. Easterly, Mr. Pigott, and Ms. Mettler:

The Indiana Depariment of Environmental Management published a'first fivtice of .
on the development of new rules and amendments to rules concerning
itds and implementation procedures, LEA Dacumen #oga7e ¢%in the

Indiana Register on October 15, 2008. The environmental organizations listed below offer the
following comments pursuant to this first notice,

These comments represent opinions and interests of the following organizations {in alphabetical
order): '
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.} Hihe Alliknce for the Great Lakes is a not-for-profit conservation organization that works
to conserve and restore the Great Lakes resource through policy, education, and local
efforts, to ensure a healthy Great Lakes and clean water for generations of people and
wildlife.

¢ The Conservation Law Center is a not-for-profit public interest law firm located in
Bloomington, Indiana, and operates the Conservation Law Clinic under an agreement
with Indiana University School of Law. :

» The Eastern Surfing Association is the largest amateur surfing association in the world,
was founded as a non-profit organization in 1967 and has grown to more than 10,000
members from Maine to Flotida and the Great Lakes to the Gulf coast.”

¢ The Environmental Law & Policy Center is a not-for-profit public interest environmental
legal advocacy and eco-business innovation organization. ELPC develops and leads
successful strategic environmental advocacy campaigns to solve environmental problems
and improve the quality of life in our Midwestern communities.

¢ The Hoosier Envirorimental Council is a not-for-profit environmental organization which
aims to address Indiana’s environmental challenges through education and advocacy.

The HEC is guided by science, inspired by the ties between nature and humanity, and led
to success through partnerships.

o The Natural Resources Defense Council is a not-for-profit environmental organization
with 1.2 mllion members and online activists nationwide. NRDC seeks to safeguard the
Earth: its people, its plants and animals, and the natural systems on which all life
depends.

« Save the Dunes is a not- for—proﬁt conservation organization that secks to preserve,
protect, and restore the Indiana Dunes and all natural resources in Northwest Indiana’s
Lake Michigan Watershed for an enhanced quality of life.

e The Sierra Club is an international not-for-profit membership organization, headquartered
in San Francisco, California, with more than 1.3 million members and supporters. Sierra
Club’s mission includes practicing and promoting the responsible use of earth’s
ccogystems and resources, and protecting and restoring the quality of the natural and
human envirenment. Sierra Club’s Hoosier Chapter has miore than 7,000 members.

s The Surfrider Foundation is a non-profif grassroots organization dedicated to the

protection and enjoyment of our world’s oceans, waves and beaches. Founded in 1984

by a handful of visionary surfers in Malibu, California, the Surfrider Foundation now

maintains over 50,000 members and 80 chapters worldwide.

Members of these organtzations or the organizations they represent live, work, and recreate near
or on waters that are or will be affected by facilities that discharge pollutants into these waters
under Clean Water Act permits issued by IDEM. These individuals will be directly affected by
Indiana’s development of neéw rules and amendments to rules concerning antidegradation
standards and implementation procedures,

[DEM’s first notice of comment period for antidegradation rulemaking solicits the following:
(1) The submission of alternative ways to achieve the purpose of the rule.
(2) The submission of suggestions for the development of draft rule language.




T

Comments on IDEM’s First Notice of Rulemaking #08-764 (Antidegradation)
from Environmental Coalition_

We begin our comments in Part ] with the purpose of the antidegradation rule, then comment in
Part Il on the alternatives and issues identified as important to the rule, and close in Part 111 with
suggestions for the development of draft rule language.

L. The Purpose of the Antidegradation Rule

The basic purpose of a state antidegradation program, and the key principle of
antidegradation policy, is to maintain and protect existing water quality, even where that water
quality is better than applicable standards. The United States Environmental Protection Agency
(EPA) Region VIII Guidance states this principle directly: '

Antidegradation recognizes that existing water quality has inherent value worthy
of protection. Thus, unlike other aspects of water quality standards that are
directed toward attainment of fully-protective levels of water ‘quality (as defined
by the applicable criteria), the purpose of antidegradation is to maintain and
protect existing levels of water quality.’ e

Another way of stating this principle is with reference to the available assimilative (loading)
capacity of a waterbody.” EPA, in interpreting the Clean Water Act, has stated that the
assimilative capacity of a waterbody is “a valuable natural 1re“source.”3

Indiana’s antidegradation rule must comply with the policy of the United States as stated in the
Code of Federal Regulations. In addition, Indiana’s rule must comply with EPA’s interpretations
of antidegradation policy and implementation requirements, as expressed in various guidance
documents. Indiana may provide additional protections where needed, however, and indeed has
decided that some waterbodies, such as Lake Michigan, deserve special protections not afforded
to other high quality waters. Finally, Indiana’s antidegradation rule must be logical and
comprehensible to the public and the regulated community, and .afford the public an opportunity
to participate in the choices that must be made to implement the antidegradation policy.

II. Alternatives for Achieving the Purpose of the Antidegradation Rule

The following comments are structured to correspond to the “Alternatives To Be
Considered Within the Rulemaking” sections set forth within the first notice.

''U.S. EPA Region VIlI Guidance: Antidegradation Jmplementation (August 1993}, page iii (emphasis added).

? Assimilative capacity can be defined as the amount of loading that can be allowed while protecting existing
conditions and assuring that the new or increased loading does nol cause or contribute to a violation of water quality
standards.

¥ Ephraim King, Director Office of Science and Technology, U.S. EPA, in guidance letter to Water Management
Division Directors dated August 10, 2005.
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Alternative 1. Scope of Rulemaking

The rulemaking should apply to ali surface waters of the State of Indiana. “Fach State
must develop, adopt, and retain a statewide antidegradation policy regarding water quality
standards and establish procedures for its implementation through the water quality management

354 :
process. :

Alternatives 2 and 7. De Minimis Loadings, Cumulative Cap on Exempted Loadings, and
Exemptions in General

This section provides specific comments on three issues that are logically and
conceptually linked: de minimis loadings and cumulative caps for Tier 2 protected waters; de
minimis loadings and cumulative caps for Indiana Tier 2.9 protected waters; and exemptions in
general.

De minimis and CumulatiVe_.Cap for Tier 2

The following comments apply to non-BCCs only, since EPA and the courts have stated
that BCCs cannot be subject to a de minimis exernption.”

A de minimis loading of a pollutant is a quantity of pollutant that is too small to worry about
because it will not cause a significant decrease in water quality. EPA and courts have accepted
the application of a reasonably small de minimis for waters subject to Tier 2 protection, if
properly implemented.® Pollutant loadings below de minimis levels are- exempted from the
antidegradation demonstration normally required under Tier 2 antidegradation policy.

A de minimis must be coupled with a ceiling (ie., cap} on the cumulative loadings into a
waterbody that are allowed under the de minimis exemption. Without a cumulative cap, the risk
of using up the entire assimilative capacity without any showing of necessity or importance is
uncontrolled.’

Importantly, the cumulative cap should be a ceiling on all pollutant loadings that are exempted
from the antidegradation demonstration based on the justification that they are de minimis. The
recent Sixth Circuit opinion in Kentucky Waterways Alfiance v. Johnson supports this claim that
all exemptions justified as de minimis are relevant to the cumulative cap. Specifically, all of the
judges in Kenfucky Waterways Alliance concluded that the legally operative question with

*U.S. EPA Water Quality Standards Handbook, Second Edition {August 1994), page 4-2,

* In its March 1995 Great Lakes SID, EPA stated: “EPA does not agree that even smell increases in the loadings of
BCCs to the Great Lakes Basin can be considered de minimis. Low levels of BCCs in the Great Lakes have adverse
impacts on the organisms that inhabit them. Further, because BCCs are both resistant to degradation and
hydrephobic, they tend to accumulate in sediments and biota, amplifying their effects. For these reasons, eéven small
increases in loadings of this type of pollutant must be considered significant.” See also Ohio Valley Envil. Coalition
v. Horinko, 279 F. Supp. 2d 732 (3.D.W.V. 2003) (concluding that any individual de minimis for BCCs in Tier 2
waters within the Great Lakes Basin would be contrary to federal requirements),

® We note that some states do not apply a de minimis in.their antidegradation rules.

" See Ohio Valley, 279 F. Supp. 2d 732 (SD.W.V. 2003).
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respect to the exemption of five categories of discharges in Kentucky’s antidegradation rule is
the following: “will the extent to which various. emitters avail themselves of the exemptions
result in significant, rather than de minimis, e:legradatiDn?”8 The court remanded the matter to
EPA- because the agency had not addressed “whether Kentucky’s Tier-Il-review exemptions
" together permit significant degradation.” One Judge in the case, writing separately, indicated
that no more than 10% of a waterbody’s assimilative capacity should be used. cumulatively by all
“exempt” pollutant loadings justified by non-significance.'®

Courts are rightly concerned that a significant amount of a waterbody’s assimilative -capacity
could be used up by exempt increases in pollutant loadings without any demonstration that such
Increases are necessary -and important, which is required by federal and State antidegradation
policy for significant decreases in water quality.'’ In-light of this.concern, a stringent cumulative
cap allowing no more than 10% of assimilative capacity to be used by all “exempt” loadings is
quite reasonable. '

Current proposals by industry that would allow 90% of a waterbody’s assimilative capacity to be-
used by exempt loadings would mean that the assimilative capacity could be used up almost
entirely without any antidegradation demonstration of necessity and importance. In fact, the
justification for most exempt pollutant loadings is that they, alone or in combination, will not
result in a “significant” decrease in water quality. No logic could censtrue the depletion of 90%
of a waterbody’s assimilative capacity—a “valuable natural resource”'’—as an “insignificant”
decrease in water quality. Moreover, such a proposal could theoretically leave only 10% of a
waterbody’s assimilative capacity for proposed loadings that do undergo . and  pass an
antidegradation demonstration and which could be quite important socially and economically.

EPA and the courts have already stated that each individual loading of pollutants exempted as de
minimis must not use more than 10% of the assimilative capacity of the waterbody. Tf we are
correct that courts will strike down a cumulative cap that allows much more than 10% of the
total assimilative capacity of a waterbody to be used by loadings “exempt” from antidegradation
review by virtue of their insignificance, then the amount of impact allowed for.cach individual de
minimis loading is limited. Specifically, the percent of unused assimilative capacity allocated for
each individual de minimis pollutant loading should be around the 5% range to allow for more
than one “bite” from the unused capacity. ' '

¥ 540 F.3d 466, 492 (6th Cir. 2008). _ _ _

? Id. (emphasis added) (“The EPA measured Kentucky’s §131.12 compliance by assessing whether each individual
exemption resulted in “significant’ or ‘insignificant’ degradation, but that approach avoids assessing the exemptions’
cumulative effects op the State’s antidegradation compliance. Because §131.12 regulates degradation, not
individual sources of degradation . . . the legally relevant inquiry is whether Kentucky’s Tier-ll-review exemptions
together permit significant degradation, see Qhio Valley, 279 F.Supp.2d at 770 n. 3 (‘From the perspective of water
quality ... it does not matter whether the number of discharges is one or one hundred; the relevant question is how
much water quality is lowered by any and all discharges into a water body”). The EPA’s decision document avoids
answering this question, and we accordingly lack the information needed to meaningfully review the EPA's decision
to approve Kentucky’s regulations.™).

2540 F 3d at 486-88 (6th Cir. 2008).

Y40 CFR. §131.12; 327 IAC 2-1.5-4.

- % Ephraim King, Director Office of Science and Technology, U.S. EPA, in guidance letter to Water Management
Division Directors dated August 10, 2003,
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For high quality streams (but not Lake Michigan), alternatives to calculating unused assimilative
capacity for each proposed discharge may be acceptable, as long as these methods respect a
cumulative cap allowing no more than 10% of the total assimilative capacity o be used up by
exempt loadings. For example, IDEM may allow as de minimis those discharges into streams
that meet water quality standards at the end of the pipe (e.g, WQBEL with no dilition)
whenever there is greater than 20:1 dilution. Where dilution is less than 20:1, however,
discharges that meet water quality standards at the end of the pipe will likely use more than 5%
of unused assimilative capacity. For these lower-flow situations, simply requiring an
antidegradation review would be easier to apply than a 5% unused assimilative capacity rule.
This alternative would requiré an antidegradation demonstration in very few situations in which
a de minimis exemption is proper. R

De minimis for Tier 2.9 (OSRWs and EUWSs) including Lake Michigan _

For Tier 2.9 protected waters (OSRWs and EUWs), Ind. Code §13-18-3-2(in) requires
that Indiana’s antidegradation rule provide for a “de minimis quantity of additional polhitént
load.” The designation of Tier 2.9 refers to the extra level of antidegradation protection for these
waters that is between Tier 2 and Tier 3 protection. Tier 2.9 is not required by, or referenced in,
the federal water quality standards regulation, and the degree of extra protection intended by the
Indiana legislature in Ind. Code §13-18-3-2 is unclear.

Section 13-18-3-2 prevents any new or increased discharge of a pollutant into an OSRW or
EUW that would result in a significant lowering of water quality unless there is an associated
overall improvement in the water quality of that waterbody. This requirement adds protection to
OSRWs and EUWSs not required for other high quality waters.

Ind. Code §13-18-3-2 does not address the relative or absolute size of the de minimis threshold
required for OSRWs such as Lake Michigan. Reference background concentration is the most
justifiable and practical de minimis threshold for Lake Michigan (and other high quahty large
lakes), for two reasons.-

First, the concept of assimilative capacity is not readily applicable to a vast waterbody such as
Lake Michigan. A de minimis test for discharges into Lake Michigan based on 10%, 5%, or even
1% of unused assimilative capacity would still be a relatively large loading. For perspective,
consider that the increases in pollutant loading proposed for the BP Whiting Refinery would
have been exempted from an antidegradation demonstration if the de minimis threshold had been
even 1% of the unused assimilative capacity of Lake Michigan. Note that for Lake Michigan,
the requirement that water quality standards be met at the end of the pipe is a basis for wasteload
allocations under 327 TAC 5-2-11.4 and is not appropriate as a basis for a de minimis threshold.”

" The same holds for inland lakes and other waters of the Great Lakes system with no appreciable flow relative to
their volume, 327 TAC 5-2-11.4(b).

-,

|
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Second, because of the OSRW status of Lake Michigan as well as its symbolic importance, the
de minimis used for the Lake should be more stringent than the de minimis used for other high
qualtty waters.

Reference water quality is a valid de minimis under Ind. Code §13-18-3-2, which requires that
IDEM provide for a “de minimis amount of loading.”14 With such a de minimis, facilities would
be able to increase pollutant loadings yet stay within the de minimis by adjusting the effluent
flow of water to keep the pollutant concentration in the effluent below the reference value.

For OSRW and EUW streams, alternatives to calculating unused assimilative capacity for each
proposed discharge may be acceptable, as long as-these methods respect a cumulative cap

allowing no more than 10% of total assimilative capacity to be used up by exempt loadings.

Other Exempt Increases in Pollutant Loadings

Two categories of discharges may be reasonably held “exempt” from a full
antidegradation demonstration:

(1) discharges that can be presumed to produce no decrease in water quality or only a de
minimis decrease in water quality relative to currently permitted levels (e.g., new limits based on
improved monitoring or test meéthods during the 5-year petiod of permit validity, normal
operational variability within current permit limits, a simultaneous decrease of the same pollutant
from another outfall of the same facility into the same waterbody, increased loading due solely to
an increase of the pollutant in intake water, and a short term and limited loading and effect on
water quality);

(2) discharges for which a formal regulatory procedure is in place that sufficiently
substitutes for an antidegradation demonstration (e.g., a CERCLA of RCRA action, and a bypass
not prohibited by 327 IAC 5-2-8(11)).

Most exemptions will fall into the first category: discharges justified as nonsignificant.

In contrast, two other categories of .discharges .are not appropriately exempted from an
antidegradation demonstration:

(1) discharges that produce a significant net decrease in the water quality in a particular
waterbody, regardiess of their effect on the “environment” generally (e g., a new or increased
discharge necessary to accomplish reduction in air pollutant, and any other activities intended to
result in a net benefit to the “environment” but not the waterbody);

(2) discharges that may have the potential to improve overall water quality in the
~waterbody but which will require an analysis of alternatives and mmpacts {e.g., a simultaneous
decrease of the same pollutant from another facility, pollutant trading, and a new or increased
discharge from wastewater treatment plant to alleviate public heaith concern). Such discharges

“Ind. Code §13-18-3-2(m)(1).




Comments on [DEM’s First Notice of Rulemaking #08-764 (Antidegradation)
from Environmental Coalition

cannot benefit from a presumption that they will produce only a de minimis lowering of water
quality, and do not have substitutes for antidegradation demonstration in place.

A few specific examples of improper exemptions deserve further discussion.

Pollutant trading schemes—any proposal to mitigate an increased loading of a pollutant with a
decrease in another pollutant—are improper bases of exemption from an antidegradation
demonstration. EPA accepts the pollutant trading concept as a tool for maintaining or improving
water quality, but only for some pollutants and some situations."” First, EPA does not support
trading of bioaccumulative pollutants.’® Second, application of the pollutant trading exemption
to the watershed scale must be done with care.'” For example, “some potential trades that could
~ result in a general water quality improvement in a broad area may also result in acute-or chronic

localized impacts.”"® Third, pollutant trading must be preceded by a rigorous analysis of the
trade: ' :

There should be an ability to establish water quality equivalence betwéen the
location where a pollutant reduction is made and the location where that reduction
1s purchased or used. This ensures that the water quality impact of trading will be
equivalent to, or better than, the pollutant reductions that would have occurred
without trading. In addition to ensuring that overall pollutant reduction impacts
are equivalent, trades must not create locally high loadings of pollutants or
“hotspots.””

Similarly, it would be inappropriate to use an exemption as an incentive for economic activity.
For example, some interests have propesed that significant discharges associated with brownfield
and other redevelopment projects be exempted from an antidegradation demonstration to avoid
discouraging such activities with such a regulatory burden. This is a wholly inappropriate use of
the exemption concept, and would violate federal antidegradation policy.

Public Involvement in Exemption Decisions

‘Federal law requires that the public have an opportunity to comment on the IDEM
~ Commissioner’s decision to approve or reject an antidegradation demonstration. EPA guidance
states as follows:

" See U.S. EPA, Water Quality Trading Assessment Handbook {November 2004) EPA 841-B-04-001.

' U.S. EPA, Water Quality Trading Toolkit for Permit Writers, Office of Wastewater Management Water Permits
Division, (August 2007) EPA 833-R-07-004, page 10 (“Not all pellutants are necessarily suitable for trading. . . .
EPA’s Trading Policy supports trading for- TN, TF, and sediment and indicates that other pellutants may be
considered for trading on a case-by-case basis. EPA does not suppart trading of persistent bioaccumulative toxics
(PBTs)."). _ . '

171).8. EPA, Water Quality Trading Toolkit for Permit Writers, pages 12-13 (“In general, the geographic scope of a
trade should be no larger than necessary to encompass the universe of sources that contribute to a specific water
quality problem that is to be addressed through trading.™). :

" U.S. EPA, Water Quality Trading Assessment Handbook, chapter T1, pages 16-17.

" &, chapter 11, page 6.
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Antidegradation, as with other water quality standards activities, requires public
participation and intergovernmental coordination to be an effective tool in the
water quality management process. 40 C.F.R. §131.12(a)(2) contains explicit
requirements for public participation and intergovernmental coordination when
determining whether to allow lower water quality in high quality waters. . . . The
antidegradation public participation requirement may be satisfied in several ways.
The State may hold a public hearing or hearings. The State may also satisfy the
requirement by providing public notice and the opportunity for the public to
request a hearing.

This decision on the antidegradation demonstration is an intermediate stage in the process of
reviewing a discharger’s application for a new or increased discharge. Note that although public
notice and comment is also required for the draft NPDES permit, that opportunity does not
substitute for advance public input at key intermediate stages during the antidegradation
evaluation process.

. Public input to the Commissioner’s decision to exempt a discharge from an antidegradation
demonstration may in some cases be just as important as public input into the antidegradation
demonstration decision itself, for two reasons. :

First, public review and scrutiny is an integral part of antidegradation policy. EPA guidance
states: “the intent [of the public participation provisions in the federal antidegradation policy] is
to ensure that no activity that will cause water quality to decline in existing high-quality waters is
undertaken without adequate public review.”' Where the de minimis nature of an activity is not

clear cut, opportunity for public input into the decision whether or not to grant an exemption is
vital to antidegradation policy.**

Second, if the rule does not require a formal analysis of alternatives before the IDEM
Commissioner grants an exemption for an activity, public input is necessary to explore the range
of alternatives. Alternatives to an exemption may obviate the need for the exemption and the
subsequent decrease in water quality. Some of the exemptions that have been proposed in the
past are controversial and technically complex, and their claimed de minimis nature is not clear.

These exemptions especially would benefit from public comment and information on
alternatives. :

*U.8. EPA Water Quality Stendards Handbook, Second Edition (August 19943, section 4.8.2., page 4-13.

' 1d., page 4-7.

* The current antidegradation implementation rule at 327 1IAC 5-2-11.7(c} provides notice and comment for several
exemptions: (1) short term, temporary discharges; (2) discharges due to CERCLA or RCRA actions; {3) discharges
due to implantation of approved.industrial or municipal controls on wei-weather flows; (4) discharges due to intake
of pollutants; (5) discharges where there is a contemporaneous enforceable decrease in the actual loading of the
pollutant from sources contributing to the OSRW or tributaries such that there is no net increase i the loading of the

pollutant or poliutant parameter to the OSRW; (6) discharges necessary to accomplish a reduction in the discharge
of another pollutant.
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Alternative 3. DTBELS Based on Federal Effluent Guidelines or Best Available Treatment

[DEM’s default technology-based effluent limitations (DTBELS) are based on applicable
federal effluent guidelines or, for pollutants without such guidelines, [DEM’s best professional
judgment of the best cost-effective treatment technology that is readily available. IDEM intends
to use DTBELs to allow antidegradation to be assessed for pollutants without water quality
criteria. '

IDEM’s intent to assess antidegradation for all pollutants of concern, whether or not they have
associated water quality criteria, is on the right track. We have three concerns with using
DTBELSs as triggers for antidegradation review-or as de minimis levels of loading.

First, in many cases the federal effluent guidelines have not been updated for decades, do not
reflect the best technology available, and were not intended to be used to trigger antidegradation
review. Federal effluent guidelines cannot be guaranteed to result in only de minimis
degradation of water quality, especially if used in critical or low-flow conditions. We
recommend that any facility applying for a new or increased discharge should be able to do
better than the federal effluent guideline, and doing so should not exempt the discharge from
antidegradation review unless the discharge independently meets the de minimis test.

Second, while an effluent limit based on “the best cost-effective treatment technology that is
readily available” may be appropriate to consider during antidegradation review, whether or not
a treatment technology can be cost-effective for the facility to apply is not an appropriate trigger
for antidegradation review. Such a consideration puts the cart before the horse. The recognized
understanding of de minimis is that the proposed increase in discharge is too small to worry
about having a negative impact on water quality. If the increase in discharge is large enough to
worry about, then an antidegradation demonstration must be done, and such a demonstration is
the appropriate context in which to consider such factors as the cost-effectivencss of treatment
technologies. In fact, a new effluent limit will net even be appropriate if the increased discharge
15 nol necessary to accommodate important social or ecoriomic development.

Finally, the DTBEL concept may not be appropriate in low flow streams where there is very
little mixing. If DTBELs are to be used in these situations, IDEM should set the limits at
sufficiently protective levels. Furthermiore, we support an approach that defines a de minimis
discharge for non-OSRWs as the more stringent of a limit based on a DTBEL or a limit based on
5% consumption of unused assimilative capacity per proposed new or increased discharge.

Alternative 4. Social-Economic Justification / Necessary and Importance Demonstration

The basis of the antidegradation demonstration is provided in 40 C.FR. §131.12(a)(2),
which states that no lowering of water quality in waters with Tier 2 protection is dallowed unless
allowing lower water quality is “necessary to accommodate important economic or social
development in the area in which the waters are located.”™ We refer to this test as the

P40 CFR SI3LI2(2)2).
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“necessary and importance” test. Activities such as new discharges or expansion of existing
faciiities would presumably lower water quality and would not be permissible unless the State
conducts a review consistent with the requirements of 40 C.F.R. §131 12(a)(2).

EPA views the antidegradation demonstration as a stringent test, a test certainly not met by every
applicant.

This provision is intended to provide relief only in a few extraordinary -
circumstances where the economic and social need for the activity clearly

outweighs the benefit of maintaining water quality above that required for
‘fishable/swimmable’ water, and both cannot be achieved. The burden of

demonstration on the individual proposing such activity will be very high™

Promotion of Tier 2 antidegradation policy. requires two separate inquiries: (1) whether the
proposed lowering of water quality is “necessary,” and (2) whether the social .or economic

benefits of the project are “important.”

First, the proposed discharge must be “nec.essary.;’ Satisfying this inquiry demands an analysis

of alternatives to the proposed discharge. The “necessary” analysis questions whether it is

possible to minimize, mitigate, or avoid the proposed discharge or its impacts to water quality
through technology or other means. EPA has stated that “[gliven the variety of engineering
approaches to pollution control and the emerging importance of pollution prevention, the finding
of necessity is among the most important and useful aspects of an antidegradation progtam and
potentially an extremely useful tool in the context of watershed planning.”**®

The applicant must provide information sufficient for IDEM to reach a reasoned determination.

The burden is on the applicant to show that none of the possible alternatives identified are
technologically feasible and that all feasible alternatives are cost prohibitive before IDEM can
find that a particular discharge is “necessary.” As IDEM stated in the BP Whiting permit fact
sheet, antidegradation anatysis requires that the applicant “demonstrate that all economically and
techmicaily feasible measures have. been taken to avoid the action that will result in the new or
increased discharge of the pollutant or pollutant parameter including a demonstration that it is
not feasible to limit the new or increased discharge to a temporary or short term period.”™’

An alternatives analysis must consider non-discharge alternatives, pollution prevention and
substitution alternatives, alternative locations for the activity or disposal, as well as alternative

“ The full requirement under the Tier 2 antidegradation policy s that the State must properly find that the discharge
is necassary to accommodate Important economical or social development in the area in which the waters are.
located, must fully satisfy all intergovernmental coordination and public participation provisions, and must assure
that the highest statutory and regulatory requirements for point sources and best management practices for nenpoint
source pollutant controls are achieved. - '

2 EPA Water Quality Standards Handbook, Second Edition (August 1994), page 4-7 (emphasis added).

® 63 Fed. Reg. 36742, 36784.

* IDEM’s BP Products North America Inc. Whiting Refinery Fact Sheet for NPDES Permit (March 2007), page 15,
available m'www.in.gov/idemf‘ﬁ]esfbp_factsheet.doc.
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treatment technologies.”® The availability of end of pipe control technology should also be
considered under this analysis. All available alternatives need to be identified prior to
eliminating those that can be deemed technically or economically infeasible. A separate analysis
should be performed for each pollutam or pollutant parameter for which there may be a
significant lowering of water quality.”

In addition, the reasoning behind eliminating alternatives should be clearly documented so that
IDEM and the public can be assured that any rejection of alternatives is reasonable. If it appears
based on the record that an alternative may be reasonably available: but the applicant does not to
provide the information necessary for IDEM to determine whether it would be “feasible,” IDEM
should require the apphcant to submit additional mformatmn or should deny the apphcaﬂon.

Second, the actmty that the applicant clabms requires a new or increased discharge must
accommodate important social or ecenomic development in the area of the receiving waterbody.
The demonstration of “importance” focuses on the socio-economic benefits of the proposed
activity, such as job creation, social services and increased tax base, counterbalanced against the
socioeconomic costs of the proposal, such as projected negative socio-economic effects on the
community and the projected environmental effects. This balancing concept is key.
Socioeconomic development eannot be said to be “important” if the potential economic and
social benefits of the pr03 ect are outweighed by the overall costs to society of allowing additional
pollution: to the water. 3 Accordingly, if the negative environmental, social, and economic
impacts of the action outweigh the positive environmental, social, and economic 1mpacts then
the antidegradation application must be denied.

Often the economic benefits of an activity, such as jobs creation, are more readily quantified than
the economic and social costs of the actjvity. This imbalance in the ability to quantify costs
versus benefits may skew the importance analysis since the human mind is often more impressed
by quantitative information than qualitative information, regardless of its relative uncertainty.
When numeric information is net available, IDEM should consider reasonable public
expectations and narrative deSCI’lpthDS For example, Washington State antidegradation
guidance states: ' ' S

It is intended that the analysis focus on reasonable expectations and be generally
based upon available information. The use of narrative descriptions is acceptable,

“* For example, the following alternatives should be considered: improved operation and maintenance of an existing
tfreatment system; recyciing or reuse of wastewater; discharge to-on-site system; seasonal or controlled discharges to
avoid critical water quality periods; discharge to a sanitary sewer; and land application of wastewater, See
Massachusetts and Oregon antidegradation implementation procedures. '

* The Washington State antidegradation implementation procedures provide, for example, that “[t]he rejection of
any alternative that would produce a significant improvement in the resulting discharge or water quality must be
based an a sclid determination that the costs are prehibitively expensive.” Washington State Supplementary
Guidance Implementing the Tier IF Antidegradation Rules (Juty 18, 20605) WAC 173-201A-320, page 16, available
al hitp://www.ecy. wa.gov/programs/wq/swqs/antideg-tier2-guidance. pdf.

% gee U.S. IiPA Region VIII Guidance: Antidegradation Impletentation (August 1993), page 21 (stating that the
inquiry should “weigh the applicant’s demonstration against counterbalancing sociceconomic costs associated with
the proposed activity, such as projected negative socio-economic effects on the community and the projected
environmental effects™). '
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and should be encouraged, where numeric information is not readily available.
For example, we may not know the lost economic benefits of using up most of
the remaining assimilative capacity for a common water quality potlutant, but the
relative change in capacity and the fact that newcomers will meet very stringent
requirements is important social and economic information. Similarly, it may not
be reasonable to put a value on the increased contamination of a popular fishing
hole or swimming beach, but it is a social effect that is worthy of discussion and
is further illuminated by including information on the estimated number and
types of users.”

In creating a framework for the importance analysis, it is important to ensure that the positive
and negative impacts of the activity are capable of unbiased comparison. in a documented
weighting scheme. This will likely require that both monetized and qualitative effects, as well as
their relative uncertainties, are analyzed on both sides of the equation.

Past proposals for an antidegradation rule have suggested that agencies or organizations other
than IDEM are qualified to make the decision pertaining to the economic or social importance of
a proposed activity. Let us be clear: it would be bad policy to adopt any presumption that an
applicant has met the importance test for antidegradation purposes simply because that
applicant’s activity has been approved by another agent of the State or found to be economically
or socially important by another agency or organization. The importance test reflects a balancing
act specific to antidegradation—Do the potential economic benefits of the project outweigh the
overall costs to society of allowing additional pollution to the water? This question cannot be
answered outside the context of antidegradation and water quality. Although IDEM may use
data and analyses from reliable sources to inform its decision on the antidegradation
demonstration, IDEM is the agent of the State in the best position to further antidegradation
policy by determining when a particular activity is important despite a significant lowering of
water quality. -

Alternative 5. Water Quality Impirovement Project for OSRWs

Acc_ording'to Ind. Code §13-18-3-2 and §13-11-2-50.5, for non-BCCs in OSRWs and

EUWs, as well as waters upstream of an OSRW or EUW, any new or increased discharge of a

pollutant of concern that results in a significant lowering of water quality for that pollutant shal}
be prohibited unless the activity causing the increased discharge results in an “overall
improvement in water quality in the OSRW or EUW,” or the person proposing the increased
discharge implements or funds a water quality improvement project in the watershed of the
OSRW or EUW that results in an “overal! improvement in water quality in the OSRW or EUJW.”

The phrase “overall improvement in water quality in the OSRW or EUW” is key to the above
statutory requirement. The Indiana legislature did not define the phrase, however. IDEM should
either define this phrase in the draft rule or should provide guidance for the interpretation and

! Washington State Supplementary Guidance Implementing the Tier Il Antidegradation Rules (July 18, 2005) WAC
173-201A-320, page 13, available at http://www.ecy.wa.gov/progr_ams/wq/squ/antideg—t_iefl.guidance.pd-f.
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implementation of the phrase. Factors that should be considered in evaluating,each project that
seeks to improve water quality in an OSRW or EUW include the hydrological and ecological
context of the waterbody in the watershed; the amount, chemical behavior, and toxicity .of the
new or increased pollutant; and the likelihood that the project in the watershed will improve
water quality in the target OSRW or EUW receiving the new or increased loading.

IDEM must ensure that each improvement project, either implemented or funded by the
discharger, actually leads to improvement of water quality in the target OSRW or EUW that
receives the new or increased loading: Note that the improvement project must be implemented
in the same stream or lake receiving the new or increased loading in order to create “overall
improvement in water quality in the OSRW or EUW.” No new or increased loading should be
allowed if it cannot be clearly shown that a proposed water quality improvemient project will
result in an overall improvement in the water quality of the OSRW or EUW. :

Furthermore, Ind. Code §13-18-3-2(m) requires IDEM to prowde in the antidegradation rule:
* criteria for the submission and timely approval of water quality improvement projects;
e aprocess for public input into the approval process; and
e criteria for using collected fees to fund projects in the watershed that will result i
1mprovement in water quality in the target OSRW or EUW

A major challenge for TDEM will be to use the fees collected to nnplement water quality
improvement projects that have the mitigating effect required in the target OSRW or EUW.
Criteria for selecting projects and monitoring their results in the waterbody receiving. the
discharge will be key provisions of the rule. IDEM should be careful to fund i in-kind projects
that will actually offset the particular. biological impacts of the added pollutant. While a
sigriificant increase in pollutant “A” need not be offset specifically by a decrease in the same
pollutant (allowing for pollutant trading schemes), the statutory requirement of an “overall
improvement in water quality” must not allow a type of organism to be negatively impacted. For
example, increases in a pollutant that affects the reproduction of mussels should be offset by an
improvement project that mitigates at least the impact on mussels generally, and not by a project
that creates, say, salmon habitat. There can be no “overall improvement” in water quality if the
health of one species is sacrificed for the sake of another. The rule also should contain a time
frame or time limit for funding mitigation projects from the fund. A project implemented 20
vears after the allowed increase in discharge is not likely to effectively mitigate the associated
lowering of water quality in the target water receiving the new or increased loading.

Alternative 6. Antidegradation Evaluation Trigger

The application of the antidegradation rule should be triggered by any action that would
result in the lowering of water quality in a high-quality water.” This trigger simply opens the

7 Ind. Code §813-18-3-2(m)(3), -2(m}(4), and -2(m}(6).

* See U.S. EPA Weter Quality Standards Handbook, Second Edition (August 1994), page 4-7. See also U.S. EPA
Region VIII Guidance: Antidegradation Implementation (August 1993), page iii (“Antidegradation requirements are
typically triggered when an activity is proposed that may have some effect on existing water quality.”). This trigger,
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door to the application of antidegradation policy and implementation procedures. The applicant
may then qualify for an exemption, or instead may be subject to a full antidegradation
demonstration.

Industry representatives have proposed that the trigger to enter the antidegradation rule be either
a finding that a new or increased loading has a “reasonable potential to exceed” a water quality
standard, or a finding that a new or increased loading requires a “new or increased permit limit.”
Netther of these proposals is appropriate, for the following reasons.

The limitation of the antidegradation rule to the situation where new or increased pollution has a
reasonable potential to cause a violation of water quality standards essentially eliminates all Tier
2 protections and is legally unacceptable. For example, dischargers to the Mississippi River
using diffusers do not have a “reasonable potential to exceed” water quality criteria even when
quadrupling their discharges. If the reasonable potential to exceed the water quality standard
were the trigger for applying the rule, then the only new or increased loadings subject to the
antidegradation rule would be those that have a reasonable potential to use up 100% of the
assimilative capacity of the waterbody, which is precisely the resource that antidegradation
policy is intended to protect. '

The limitation of the antidegradation rule to the situation where a new.or increased permit limit
is required also is not an appropriate trigger for the rule (irrespective of the language in the to-be-
replaced 327 IAC 5-2-11.3(b)(1)(B)). Permit limits may be water quality based (WQBELSs) or
technology based (TBELs). The determination of a WQBEL is linked to the “reasonable
potential to exceed,” and thus, considering the previous paragraph, a new or increased WQBEL
is not an appropriate trigger for applying the rule. In addition, several pollutants of coneern do
not have water quality criteria, and thus WQBELs are not calcutated for these pollutants.
However, significant new or increased loadings of these pollutants should not evade
antidegradation scrutiny. ' :

A new or increased TBEL also may be inappropriate as a trigger, because such a trigger could
omit significant loadings from antidegradation scrutiny.

I short, any trigger that allows more than a de minimis new or increased loading of a pollutant
to bypass the antidegradation rule is inconsistent with antidegradation policy. Thus, a “new or
increased permit limit” would be an appropriate trigger only if a new or increased permit limit is
required by IDEM regulations for every significant new or increased loading of a pellutant of
concern, including pollutants such as nitrogen and phosphorus** IDEM has not, to date, shown
that a new or increased permit limit is required by IDEM regulations for every significant new or
increased loading of a pollutant of concern. '

applying the rule lo non-exempt new or increased loadings, was agreed upon during IDEM’s July 15, 2008
stakeholder meeting (see Antidegradation Stakeholder’s Subgroup Meeting Summary, July 15, 2008, page 7).
* 1.5, EPA has been cleay that antidegradation procedures must not exclude nutrients.
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111 Developmeht of Antidegradation Rule Language

We commend IDEM for its efforts over the past year to meet with stakeholders and to
understand their positions and concerns. The stakeholder subgroup meetings established and run
by IDEM have brought the key stakeholders to the table, providing the opportunity for frank and
open discussions, for agreement where agreement was' possible, and for identifying and
clarifying areas of irreconcilable disagreement.

Although IDEM provided the opportunity for stakeholder agreement, and had initially hoped that
the stakeholder subgroup would forge agreements on key issues, in fact the stakeholder subgroup
meetings have not prodiiced much agreement on important issues. When this lack of agreement
became obvious to the subgroup and IDEM, the agency reasonably responded by replacing
debates over unresolved issues with presentations of stakeholder positions and proposed rule
language.

We encourage IDEM to continue this stakeholder subgroup process until all issues of concern to
the stakeholders are considered and areas of agreement and dispute are identified.

Thank you for considering our comments.
Sincerely,

Jeffrey B. Hyman, Ph.D., 1.D.
Staft Attorney
Conservation Law Center
116 S. Indiana Ave. Suite 4
Bloomington, IN 47408
(812) 856-5737 (Direct Line)
(765) 994-5872 (Cell Phone)
jbhyman(@indiana.edu
falso representing Aliance for the Great L akes]

Albert Ettinger, J.D., Senior -Staff Attorney
Bradley Klein, J.D., Staff Attorney
Environmental Law and Policy Center

35 E. Wacker Drive, suite 1300

Chicago, IL 60601

aettinger(@elpc.org

bklein(@elpc.org

Rae Schnapp, Ph:D., Water Policy Director and Wabash Riverkeeper
Tim Maloney, Senior Policy Director
3951 North Meridian, Suite 100
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Hoosier Environmental Council
Indianapolis, IN 46208
rschnapp@hecweb.org
tmaloney(@hecweb.org

Bowden Quinn

Conservation Program Coordinator
Sierra Club Hoosier Chapter

1915 W. 18" St,, Suite D
Indianapolis, IN 46202

(317) 822-3750

- bowden.quinn(@sierraclub.org

Ann Alexander, J.D.

- Natural Resources Defense Council
161 N. Wacker Drive, Ste. 609

Chicago, IL 60606

Aalexander@nrdc.org

Lyman Welch

Manager, Water Quality Programs
Alliance for the Great Lakes

17 N. State St., Suite 1390
Chicago, IT. 60602
P:312-939-0838 x230
F:312-939-2708
Iwelch@greatlakes.org

Vince Deur

Ingrid Lindfors, Co-Chairs

Surfrider Foundation, Lake Michigan Chapter
6347 Greenway Dr. SE

Grand Rapids, MI 49546

- vince(@vdpllc.com

Lester B. Priday

Northeast Region Director
Eastern Surfing Association
5903 83rd Place

Kenosha, W1 53142

Phone: 262-605-9096
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Fax: 262-605-9371
priday(@tds.net

Thomas R. Anderson
Executive Director

Save the Dunes Council, Inc.
444 Barker Road

Michigan City, IN 46360
219-879-3937 phone
www.savedunes.org
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#08-764 (Antidegradation) November 11, 2008
Mary Ann Stevens

Mail Code 65-40

Rules Section, Office of Water Quality

Indiana Department of Environmental Management 2 =

100 North Senate Avenue ; pate=}

Indianapolis, IN 46204-2251 2 s
o0

OFFICIAL COMMENT

Dear Ms. Stevens:

I am writing to address Indiana’s Draft Pollution Rules that would allow polluting
discharges into Lake Michigan. '

I do not feel that Indiana should allow exemptions to compamtes-which would allow them

to justify new or increase discharges into the lake above background levels.

- There should be no exemptions even when there may be an economic development. The
lake is the source of drinking water for far too many citizens to allow Lake Michigan to

- be degraded by any discharges from industry.

The new rules should also require that all new or increased discharges that exceed
background pollution levels in Lake Michigan undergo thorough antidegradation review
. and justification.

Lake Michigan should be preserved and protected from new and increased pollution.

Thank you for your consideration,







o A S W e e e i et e

e r.h_ 111 Th: hd_ :wm:_ ....,.J..,ﬁ 1 -m.m.._,:.,.,ﬁ. H m__ X} -T«w -_. (131 mm -“. _ * .m .
1622-v029¥ NI 'sijodeusipy .
SNUAAY SjeuaS UNON-00}
,, uawabeuey
g ‘ [EJUSLIUOIIAUST JO JuBLWBdS BURIPU]

Allent) Jsjepn Jo. 200 ‘uonosg seiny
0¥-G9 8poD jlepy

SUDAS]IS uuy Auepy

(uonepeibapnuy) $9/-g0#

LSS TOREVIR

rhs







Third Coast Surf Shop Sath R S S : 22 8. Smith St
Ryan Ge‘rardmepriﬁ?t(}r _ New Buffalo, Mi 49117
ryan@thirdcoastsurtshop.com . Phone; 269-932.4575

Fax: 269- 9324576

October 30, 2008 | OFFICIAL COMMENT

IDEM
Re: Increased Pollution in the Great Lakes

Dear [DEM staff,

Please consider this letter a firm NO to the idea of allowing local steel manufacturers and-other polluters to increase
the amount of imhealthy toxic waste they are allowed to dump into the Great Lakes Watershed. | am a small business
owner whose livelihood relies directly on Lake Michigan and its beaches. If we continue to pollute the Lakes that we
currently allow, let alone increase that rate, we are sefting ourselves up for future disaster. We simply cannot afford the
larger cost to our drinking water and to the incredible value the Great Lakes brings to our Midwest economy and.
quality of life. It is time to learn from our mistakes and find another way to sustain the profits of these piant
corporations without endangering the very source that makes our lives in this region so special.

w8 ol W s ‘
f am strongly opposed to any increase in the current effluent discharge dumped by any and all industries into Lake
Michigan and the Great Lakes. '

Thank you for your considerztion and suppart.

Sincerely,

Ryan Gerard
Southern Lake Michigan region resident, small business owner and Great Lakes enthusiast
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OFFICIAL COMMENT
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November 4, 2008 Z o
| | 2 2%
Indiana Department of Environmental Management v 2
/o MaryAnn Stevens #08-764 (Antidegradation) . _ o A
Mail Code 65-40 Rules Section/Office of Water Quality - ‘ . P
100 North Senate Avenue P

Indianapolis, N 46204-2251

Re:  Great Lakes effluent discharge

© Dear IDEM staff,

1 am strongly opposed to any increase in the current effluent discharge dumped by
industries into Lake Michigan and the Great Lakes, -

Please consider the fact that any increage in effluent discharges by US Steel,
ArclorMIttal, or others is a dangerous step backward for the Great Lakes states and our country
as a whole. We simply cannot afford the detrimental cost to our drinking water and to the
incredible value the Great Lakes brings to our Midwest economy and quality of life, in place of
short term economic gains that benefit only a few large corporations acting in their own seif-
interest. It is time to learn from our mistakes and find another way to sustain the profits of these
corporations without endangering the very resources that make our lives in this region so special.

Sincerely,

Todd J. Haugh
Lake Michigan sailor and surfer
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OFFICIAL COMMENT

#08-764 (Anndegradation)

MaryAnn Stevens

Mail Code 65-46)

Rules Section

Office of Water Quality

Indiana Deparment of Environmental Management
100 North Senateé Avenue '
Indianapolis, Indiana 46204-2251

Dear Ms. Stevens, —d et W

On behalf of the members of the Indiana Energy Association ("IEA”)
and individual non-member companies, including Duominion State Line
Energy, Indiana Kenmcky Electrie Corporarion, Wabash Valley Power,
«nd Hoosier Energy REC, Ine., we appreciale the apportunity 1o provide
comments on the Indiana Department of Environmental Management’s
(“IDEM”) first notice of rulemaking conceming antidegradation
standards and implementation procedures. The IEA isa trade
association, whose menbership includes 13 investor-owned elecrtric and
gas uriliies and one charitable public Trust gas utility, all operating in the
stare of Indiana. Collectively, the TEA members and individual non- .
members listed above are referred 1o in these comments as the “Indiana
Unility Group” or "IUG.”

The Indiana Utility Group lakes this opportunity 1o provide aur
support on record tor the comments submitted by Ms. Kari Evass on
behalf of the Indiana Water Quality Coalition and the Indiana
Manufacturers Association on this marer. The LUG particularly
supports two suggestions made in those comments.

S T S

The first s that appropriate exclusians from full review be provided
for faciliies which have been required by state or federal regulation 1o
install equipment 1o reduce air emissions and, because of these
requirements, necessarily generaie additional wastewater loadings. Ms.
Evans’ cornments provide clear support for this position and we fully
agree with those assertions, : .
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~ '[he TUG would also emphasize the need for a reasonable and timely
process for obtaining approvals. We agree with the assertions in Ms.
Evans® comments that these rules must have a clear, slep-wise process
that includes Teasonable timelines for approval. The utility industry
requires regulatory cermainty due o the subsiantial amount of planning,
enpineering and construction efforts associated with environmenial
controls at our plants. In-addition, regulated wilities in particolar must
have regulatory certainty and timely decisions due o project approval
and cost recovery requirements those utilities must pursue through the
Indiana Utility Regulatory Commission.

Thank you for the opportuniry to provide these commens. The IUG
looks forward to continued participation in this rulemaking activiry.

Respectiully submined,

Stan Pinegar
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Mary Ann Stevens _ . AR

Mail Code 6540 | OFFICIAL COMMENT

Rules Section ' _ o

Office of Water Quality o '

Indiana Diepartment of Environmental Management.

100 North Senate Avenue :

Indianapolis, Indiana 46204-2251

Subject: LSA Documeint #08-764 — 1st thicé of Comment Period . :
' Developr_uent of New Rules and Amendrments to Rule Concerning Antidegradation Standards and
Implementation Procedures

Dear Ms. Steve_ns:

I'am writing this letter on behaif of the Indiana Steel Environmental Group (ISEG) to provide comments on LSA #08-764,
Development of New Rules and Amendments to Rule Concerning Antidegradation Standards and Implementation '
Procedures. o T '
“¢'Indiana Steel Environmiental Group is a coalitioh 6f Indiana sieel companties established to. focus on eavironmental
- 2rs of concem to its members. The Tndiana Steel Environmental Group (ISEG) consists of membership from
+. clorMittal USA, Inc., ArcelorMittal Indiana Harbor, L1.C, United States Steel Gary Works; United States Steel
Midwest Plant, ArcelorMittal Burns Harbor LLC, and Nucor Steel Crawfordsville.

The Indiana Stecl Environmental Group’s primary concern regarding antidegradation relates to the practical impacts of
implementing the program for discharges, If not properly implemented, the program could place severe restrictions on
important social and economic development within the affected communities, without resulting in any significant benefit
to water quality. This will seriously impair attempts to revitalize these communities through brownfield development and

will compromise the compctitivencss of existing industries by limiting their ability to expand or change technologies.

The antidegradation standard and impleﬁlentation procedures for waters of the State should be crafted in a Way that will
be protective of the receiving waters and support the economic viability of existing industries in the area, and the affected
communities, '

It is critical that the rules contain appropriate de minimis provisions, so that minor increases are not subjected to an
expensive, time-consuming regulatory review by IDEM before they can be authorized. Also, it is important for the rules
to mnclude appropriate exemptions to antidegradation review for important activities that have significant social or
environmental benefits, which should not be delayed or possibly denied by the antidegradation process. These exemptions
should include federally-developed technology based effluent limits at internal Gutfalls and increases in discharges that
result from a.regulatory requirement to install new air pollution control devices. "
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The ISEG member companies have been and continue to be involved with the IDEM external stakeholder workgroup that
has been established for this rulemaking for industrial interests. The ISEG supports an antidegradation rulemaking that
apphies to all surface waters of the state and we support an applicability provision that uses a bright line trigger of only
conducting antidegradation review when a discharger is requesting a new or increased discharge that requires a new or
modified NPDES permit.

We believe that the “pollutant of concern™ definition must be sufficiently clear to adequately define the universe of
pollutants to which the antidegradation implementation procedures apply.

The ISEG supports 2 de minimis definition that will not be subject to further antidegradation review. Senate Enrolled Act
431 (2000) requires the Water Pollution Control Board to adopt a rule for outstanding state resource waters (OSRWs) that
includes a de minimis quantity of additional pollutant load for which a néw or increased permit limit is required and
below which antidegradation implementation procedures do not apply. This de niinimis concept should be applied to all
surface waters. Tributaries to OSRWs should be treated as high quality waters unless or unti they are specifically
designated as OSRWs themselves. ' : - _

With respect to de minimis technology based effluent limitations (DTBELs}) that will be proposed in the rulemaking, the
ISEG believes that the use of a case-by-case application of DTBELs is inefficient, time consuming, and will create lack of
clarity in the process of issuing antidegradation decisions, and will lead to uncertainty regarding permit issuance.

The ISEG agrees with IDEMSs proposal to expand the social or economic justification to include the positive benefits to
the area of the discharges. For discharges that trigger an antidegradation review, we are supportive of the use of
innovative projects that will result in an overall improvement of water quality in the watershed of the discharge.

In closing, the ISEG believes that a constructive antidegradation rule will contain reasonable triggers for review,
appropriate exclusions from full review, and a sensible process for obtaining approvals.

Thank you for your consideration of these comments. If you have any questions please feel frce to contact me at o

pmg@jorsm.com or phone at 219-836-1000.

Sincerely,

HNUuCcEDoOR

ArcelorMiTtOI SHEET MILL-CRAWFOROSYILLE
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OFFICIAL COMMENT
BARNES & THORNBURG v

11 Scuth Meridian Street
indianapolis, IN 46204-3535 11,8 A.
{3173236-1313

Fax (317)231-7433

wiwvw bilaw.com

Kari A. Evans
317-231-6458
kari.evans@btlaw.com

November 14, 2008

#08-764 (Antidegradation)

MaryAnn Stevens

Mail Code 65-40

Rules Section

Office of Water Quality

Indiana Department of Environmental Management | o+ 8= T
100 North Senate Avenue Lo : LSA Doc™ 8= &
Indianapolis, Indiana 46204-2251 - Anideg frrst oo,

Dear Ms. Stevens,

The Indiana Water Quality Coalition and the Indiana Manufacturers Association
appreciate the opportunity to provide the following comments of the Indiana Department of
Environmental Management’s first tiotice of rulemaking concerning antidegradation standards
and implemeritation precedures. The Indiana Water Quality Coalition (the Coalition) is a group
of businesses with shared interests in Indiana regulations, policies and operating procedures
‘conceming water quality. The Indiana Manufacturers Association (IMA) is a voluntary, non-
profit trade association representing nearly 2,000 coinpanies and 600,000 manufacturing jobs.
Each of these entities has members or facilities in Indiana that may be affected by adoption of
rules conceming antidegradation standards and implementation procedures.

Although IDEM has decided to begin the rulemaking process anew by publishing a first
notice, there is a long history associated with antidegradation rulemaking in Indiana. These
rulemaking activities date back to the late 1990s, following adoption of the Great Lakes rules,
when IDEM undertook certain triennial review activities and convened a Water Quality
Advisory Group to address various water quality issues. The Coalition actively participated in
that effort, including development and submission of position papers on all aspects of the
antidegradation review process in Febrouary 2002. We also submiited detailed comments on
IDEM’s March 2003 first notice of rulemaking and March 2005 second notice of rulemaking. .
All of these submissions were made following enactment of SEA 431 (Public Law 140-2000),
and reflect the mandates of that law. These past submissions provide a complete description of
our positions on each aspect of antidegradation review. However, for purposes of this new first

notice, we believe the antidegradation rulemaking should be guided by the following three key
principles: ' '

Chicago Indiana Michigan Washington, D.C.
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REASONABLE TRIGGERS FOR REVIEW

Antidegradation review can be time-consuming and expensive. Also, it can introduce a
substantial element of uncertainty into business planning, concerning both how leng the process
will take and what the outcome will be. For these reasons, the rule should contain an -
applicability provision that uses a brightline trigger of only conducting antidegradation review
when a discharger is requesting a new or increased discharge that requires a new or modified
NPDES permit. Furthermore, it is important to ensure that the review process focuses on more
significant projects, rather than small projects that have little or no impact on pollutant loadings
in waters. This focus makes sense for the simple reason that antidegradation addresses streams
and lakes that possess water quality better than standards. The antidegradation program never
allows any increases that would violate those standards, so there is no risk that increases will
cause unsafe water quality. The General Assembly recognized this when it enacted SEA 431,
which specifically obligates IDEM to define levels below which antidegradation review would
not be required. IDEM included a de minimis level in its Great Lakes antidegradation rules, and
other states across the country also have incorporated de minimis levels in their antidegradation
rules. The new rulemaking effort should do the same.

APPROPRIATE EXCLUSIONS FROM FULL REVIEW

The main purpose of antidegradation review, for a new or increased discharge, is to
ensure that the increase is necessary and will bring social or economic benefits. In some cases, it
is clear, without doing such a review, that the increase meets these tests. For example, some
facilities have been required, under the Clean Air Act, to install equipment to reduce their air
emissions, which end up generating additional wastewater loadings. Or, a company may pursue
cleanup of soil or groundwater contamination at a site, and part of the remedy is to discharge
treated water to a nearby waterbody. Activities of this sort should not be required to undergo a
full antidegradation review, with a detailed demonstration of necessity and socio-economic
benefit. In this type of situation, requiring a full antidegradation review would be URNECEessary,
and could actually be counterproductive, by slowing down or even preventing actions that are
environmentally productive.

REASONABLE PROCESS FOR OBTAINING APPROVALS

There are some projects, with significant new or increased discharges, for which a full
antidegradation review will be necessary. However, it is important that this process be designed
to ensure that worthwhile projects are not unnecessarily discouraged, impeded or even halted.
That would have profound effects on business and municipal planning, with adverse impacts on
economic growth and on society generally, with little or no benefit to water quality. To avoid
that result, the rules need to establish a clear, step-wise process for antidegradation review that
all stakeholders can understand and participate in at appropriate times. The criteria that the
agency will use to decide if a project passes review need to be clearly spetled out, but shouid not
be so rigid as to preclude consideration of case-specific factors. In the review process, due
deference needs to be given to determinations made by local authorities concerning the social
and cconomic benefits that would result from the proposed projects. Perhaps most importantly,
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the process needs to have timelines built in, so the review takes place within a reasonable

timeframe that will allow proposing entities to make plans without endurmg enoIMmous
uncertainty.

In addition to these key guiding principles, we have several specific comments on the

antidegradation rulemaking;

General permits: The rulemaklng must clearly address ant1degradat1on review of each
general permit tule, so it is clear that specific activities qualifymg for a general permit ruledo
not need to go through individual antidegradation review. It is essential that IDEM address
this issue so that Indiana may retain the integrity of the general permitting process. IDEM
could address this issue through a number of methods, including opening up each general
permit rule to make a finding that compliance with the rule meets the antidegradation
standard; providing a detailed analysis of each general permit rule to be submitted as
supporting justification when submitting the antidegradation rule to U.S. EPA for review and
approval; and/or placing language in the applicability section of the antidegradation rule.

- Water quality certifications: The implementation procedures in this rulemaking are designed

for and should only apply to activities subject to the NPDES permitting program. The
rulemaking should specify that the implementationi procedures do not apply to Clean Water
Act Section 401 water quality certifications.

De minimis technology-based effluent limitations (DTBELs): We urge IDEM to not pursue
use of DTBELs in the antidegradation rulemaking. Development of DTBELs would be
extremely lime-consuming and of limited value in the application of antidegradation.
Potential fiscal impact: The first notice contains a cursory description of the potential fiscal
impact to comply with an antidegradation rulemaking. As this rulemaking progresses, IDEM
must conduct a more thorough analysis to comply with the statutery requirements-in 1C 4-22-
2-28 and IC 13-14-9-4.2. Although the total estimated economic impact is not yet known, it
is clear that the draft rule has the potential to cost regulated entities in-excess of $500,000.

The cap on a single water quality improvement project is $500,000, and that does not take

into consideration the costs associated with preparation of antidegradation demonstrations.
The technical and socio-economic requirements for the antidegradation review could require
significant resources. Furthermore, there will be costs associated with demonstrating that a
discharger will not cause a significant lowering of water quality, because it falls under the de
minimis threshold or one of the activities that do not need to undergo full review. For
example, one discharger in the state had to spend in excess of $25,000 just to justify to IDEM
that it would not cause a significant lowering of water quality. .

Treatment of exceptional use waters (EUWs): SEA 431 calls for IDEM to re-evaluate all
EUWs to determine whether they qualify as outstanding state resource waters (OSRWs) or
should be treated as high quality waters. Despite the clear intention of SEA 431 concerning
phase out of the EUW category, the first notice appears to contemplate that EUWs will be
subject to the same antidegradation standards and implementation procedures for OSRWs.

We tequest that IDEM establish a plan and process for fulfilling the requirement to re-
evaliate and re-designate EUWs.
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We appreciate IDEM’s consideration of these comments, and we logk forward to
working with the agency, other stakeholders, and the Water Pollution Control Board on
development of appropriate draft rule language concemning Indiana’s antidegradation standards
and implementation procedures.

Sincerely,

Kari A. Evans

cc:  Indiana Water Quality Coalition
 Patrick Bennett, Indiana Manufacturers Asscciation
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RE: Indianapolis Power and Light Company's Comments — Development of New Rules and Amendments to
“Rules Concerning Antidegradation Standards and Implementation Procedures— 1st notice #08-764

Ms. Stevens:

Indianapelis Power & Light Company (IPL) appreciates the opportunity o submit comments in regards to the
above mentioned draft rule. [PL believes that a construetive antidegradation rule will contain reasonable
triggers for review, appropriate exclusions from full review-and public notice requirements, and a logical
process for obtaining approvals. TPL offers the following recommendations regarding development of

. appropriate draft rule language for the second netice of comment period:

1. IPL supports an applicability provision that uses a bright-fine trigger of only conducting antidegradation
review when a discharger is requesting a nonexempt new oy increased discharge that requires a new or
modified NPDES permit (as initially proposed by the Indiana Water Quality Coalition (“Coalition”)).
This applicability mechanism will clearly define the rule, be composed of objective factors, and
minimize varying interpretation. The rule should clearly establish that antidegradation review is enly
triggered when a discharge needs a new or increased permit limit. This trigger concept is already covered
in327 TAC 5-2-11.7, the antidegradation procedures for OSKWs in the Great Lakes System. A detailed
explanation of the Coalition’s position on the applicability of the antidegradation rle, to which TPL
supperts, was submitted to IDEM on August 12, 2008 and October 15, 2008. In-additicn, TPL. requests
that TDEM clarify that the implementation procedures only apply for NPDES permits and are not
approptiate for or even applicable to Section 401 and Section 404 approvals. IPL believes that IDEM
should separately address antidegradafien for Section 401 and 404 approvals. IPL believes that that
antidegradation review for Section 401 and 404 approvals should be fuifilled by the terms and conditions
imposed by IDEM and the USACE as described as follows:

a. Section 401 Water Quality Cerfification: IDEM regulates activities in lakes, rivers, streams, and
wetlands to ensure that those activities maintain the chemical, physical, and biclogical integrity
of these waters. Federal permits or licenses are required to cenduct many of these types of
operations, including discharging wastewater, altering flow paths, and placing fill materials into
wetlands and wafterways. The bulk of federal permits requiring Section 401 Water Quality
Ceitification from IDEM are Section 404 Dredge and Fill Permiits, which are issued by the U.S.
Arny Carps of Engineers (Corps). Section 404 of the Clean Water Act establishes programs to
regulate the discharge of dredged and fill material into Waters of the United States. Dradge and

"l activities are controlled by a permit process. administered by the U:S. Army Corps of
Engineers and overseen by the Envifonmental Protection Agency (EPA). This means that any
person or company planning to discharge fill materials to Indiana wetlands or other water
bodies such as streams, rivers, and lakes by flling, excavating, open-trench cutting, or

InpianapoLis Power & Lignt Company | One Monument Circle | indianapolis. IN 46204-2901 | IPLpower.com
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mechanical clearing, must receive Section 401 Water Quality Certification anthorization from - N .
IDEM and must also apply for, and receive, a federat Section 404 Dredge and Fill Permit from
the Corps. Furthermore, applicants must demonstrate to IDEM that the impacts and thefr
applications are necessary. If an applicant is tinable to completely avoid impacts, they must
demonstrate how their proposed project and unavoidable impacts to wetlands and Waters of the
U.S. have been minimized. Applicants must provide compensatory mitigation for amy
remaining adverse impacts to wetlands and other Waters of the U.S. Therefore, IPL believes
that the current Section 401 and 404 programs maiatain current water quality standards and
provide compensatory mitigation in casés where adverse impacts cannot be avoided. : i

2, The de minirnis concept should be based on a quantity of additional pollutant load for which a new or
increased permit Limit is requived and below which antideg(adation implementation procedures do not
apply. The de minimis procedures should also consider alternate mixing zones for all high quality
waters, including OSRWs and EUWs. Furthermore, IDEM should not rely on development of case-by-

" case DTBELs in support of this rule. This case-by-case evaluation would be extremely time-consuming
and of limited value in the application of antidégradation. IPL supports the Coalition and Indiana
Manufacturing Association (“IMA™) position regarding the de minimis concept. A detailed explanation
of the Coaliticn and IMA’s position on the de minimis concept was submitted to TDEM on May 30,
2005 and QOctober 15, 2008.

3. IPL believes that the current draft rule, which defines the terms “unused loading capacity” and “total
loading capacity” to define de minimis, is the appropriate terminology to clearly define the de minimis
concept. IPL urges IDEM to continue to use the unused and total loading capacity terms and do not use
the term *“assimilative capacity”. Furthermore, IPL supports the Coalition and IMA’s position regarding
this jssue. Detailed information associated with the above terminology was submitted by the Coalition
and IMA to IDEM on October 15, 2008 (Attachiment 5).

4. IPL supports a ralé which exempts certain activities from filll anndegradanon review. IPL believes that
fil] antidegradation: réview shinld only be required for projects that will result in a sighificant lowering
of water quality. TPL supports the list of exemptions in the current drait rule, and believes the following '
activities sheuld also be included in the exemptions List: i

a  Air Pollution Controls: New or increased wastewater discharges necessary to achieve L
reductions in air emissions should be exempted from antidegradation demonstration or
streamlined review. IPL supports making the air pollution controls provision an exemption for
several reasons:

i Any new wastewater loadings are the result of federally required air pollution
controls; and are thereforé “necessary to accommodate important economic or social
development”. ©

ii. It may be very challenging for IDEM to perform technology review because the
assessment of many advanced wastewater treatment technologies for air scrubbers,
including flue gas desulfurization (FGIY), is very complex. To support this staterment,
currently utilities and U.S. EPA dre struggling to develop appropriately besed effluent
guidelines. In U.S. EPA’s tecent anhouncement that it is delaying revision of the
steamn electric power generating effluent guideliies, the agency stated that one of the
reasons for the deldy is because 1.5, TPA wants to investigate plants which have
recently began operating a-new generation of FGS wastewater treatment technology
that may achieve substantially better pollatant reductions than EPA has evaluated to
date.

iii.  Exempting air pollution controls is tonsistent with the cwrent antidegradation rule

(327 TAC 5-2-11.3(0) (1) (C) (i) (KK).

-

In additicn, TPL believes theta 30 day public notice period associated with exemption activities
is ot a necessary step in the permit process because these types of activities have already been
determined by IDEM fo have no significant lowering of water quality. Furthermore, the
determination made by IDEM that these types of activities do not have a significant lowering of
water quality is currently undergoing a public review period via the current rulemaking process.
Therefore, TPL believes that an additional 30 day public notice period through a permit
modification process serves no additional purpose.

b. Variances: Discharges that have been granted variances by IDEM and/or 11.S. EPA should be *
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exempted form the antidegradation review process because the application and review process
associated with ebtaining a variance is similar to the antidegradation demonstration and review
process.

Non-Storm Water Discharges covered nnder individual NPDES permits: In the September 29,
2008, Federal Register, EPA issued a Notice of Availability for the new NPDES Multi-Sector
General Permit (the “2008 MSGP”) which replaces the 2000 MSGP (73 Fed. Reg. 56,572).
Like the 2000 MSGP, the 2008 MSGP authorizes certain non-stormwater discharges. The
non-stormwaler discharges authorized by the 2008 MSGP are: discharges from fire-fighting
activities; fire hydrant flushings; potable water, including water line flushings; uncorntaminated
condensate from air conditioners, coolers, and other compressors and fiom the outside storage
of refrigerated gases or liquids; irrigation drainage; landscape watering provided all pesticides,
herbicides, and fertilizer have been applied in accordance with the approved labeling; pavement
wash waters where no detergents are used and no spills or leaks of toxic or hazardous materials
have occurred (unless all spilled material has been removed); routine external building
washdown that does not use defergents; uncontaminated ground water or spring water,

foundation or footing drains where flows are not contaminated with process materials; and
incidental windblown mist from cooling towers that collects on rooftops or adjacent portions of
the faciliy, but not intentional discharges from the cooling towers (e.g., “piped” cooling tower
blowdown or drains). Because the 2008 MSGP, like the 2000 MSGP before it, specifically
allows these non-stormwater discharges to be discharged from stormwater outfalls, IPL

believes that these non-stormwater discharges should be exempted from the antidegradation
process as these discharges do not contribute to a significant lowering of water quality. -
General Permits: [PL believes that IDEM should clearly address antidegradation review of each
general permit Tule to ensure that specific activities qualifving for a general permit do not need
to go through individual antidegradation review.

5. IPL urges IDEM to continue to seek input from the technical workgroup that has been established
by IDEM during this rulemaking process. In addition, TPL urges IDEM to decide and clearly
express its decisions at the time that the workgroup discusses each of the key issues concerning
the antidegradation review process. This will ensure that the agency has the essential administrative
record to justify the final rule to U.S. EPA and others that may seek review of the nile,

ﬁPL appreciates JTDEM’s consideration of these comments associated with the development of the drafi rule

language concerning Indiana’s antidegradation standards and implementation procedures If you have any

questions, please fee! free to contact me at 317/261-5473.

Best Regards,

Indianapelis Power and L{ght Company
Cne Monument Circle, Indianapolis, IN 46204
317-261-5473

NLH
Enclosure
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FAX/e-MAJL MEMORANDUM

Date: 11/14/08 :
Michigan City Sanitary District
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PAGE B1/11

Trom: Daniel R, Olson, Plant Superintendent
To: [ﬁ&myfmn Stevens, Office of Water Quatiiy. TRDEM
n Alan J. Walug, General Mapager

Subject: Comments on #08-764 {Antidegradation)

Tel/Rax; (219) 874-7795/§74-8053

TelPax: {317) 232-8408,

Please confinm by email to delson@mesan.org that comments wers raceived.

Thank you.

e, iptih tew

8 camtl

1100 E. 8™ 8¢,
Michigan City, IN 46360
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408-764 (Antidegradation)
MaryAnn Stevens
" Mail Code 65-40
Rules Section
Office of Water Quality
Indiana Department of Environmental Management
100 Notth Senate Avenue
Indianapolis, IN 46204-2251

Re:  First Notice of Comment Period
LSA Document #08-764

Ms. Stevens,

The Sanitary District of Michigan City has coftderaartte ligked-altexnatives to be considered
within the rulemaking and presents the following comments for IDEM’s consideration
(alternatives may be paraphrased):

Alternative 1: Should antidegradation requirements apply lo all of the surface waters of the
state oy should the current antidegradation requirements only applicable lo the Great Lalkes
Basin be mainiained? '

Currently, there are two distinctively separate divisions within the State of Indiana in relation
to water quality standards, i.e., inside and outside the Great Lakes Basin. The antidegradation
standards and water use classifications differ for each arca. The antidegradation. standards for
hoth areas are summarized in Table 1. Itis clear fram the side-by-side comparison that the
antidegradation standards for cach area of the state are not identical, The antidegradation
ctandard for the Great Lakes Basin specifically addresses the three tiers required by the Clean
Water Act, i.e., (1) impaired waters, (2) high quality waters and (3) outstanding nationai
resource waters; and they both address thermal degradation. The rest of the State’s gtandard
only addresses high quality waters. Both areas’ standards consider outstanding state resouree
waters and exception use waters are addressed outside of the Great Lakes Basin,

The most critical difference is the lack of spegific rpﬁ@ncg&gimplementation and approval
decision procedures outside of the Creat 1akes Basin. This lack of formal procedures could
potentially open the agency 10 criticisin and concem over.the consistency in applying the
antidegradation standard. This deﬁci,énc,y in iteelf is justification for applying
antidegradation requirements to the tire State,

sLipst Comment Period: Antidegradation, Version 1 ' Page } or 10
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However, the Great Lalkes Basin implementation procedures for OSRWs, 327 1AC 2-2-11.7,
are interim. procedures that were questioned during the recent BP AMOCO permit renewal in
2007. As a result; the Governor requested and reddlvédaievaluafion of all antidegracation
procedures, with the recommendation that this specific procedure be clarified for permittees
and the general public. As a result, the basin implementation procedures need review and
clarification.

Therefore, it is our recommendation that this alternative be considered as part of the current

rulemaking provided that any revisions to the current Great Lakes Rules do not conflict with
o1 regulate gonditions‘ pf-NPDES jpermits nor act asa deterrent to future social and economic
growth. : A : '

B tdh s

B . - W
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Table 1: Side-by-Side Comparison of Indiana’s Antidcgradation Standard

Inside and Outside of the Great Lekss Basin
Siandard
Component Tnside the Great Lakes Basin Outside the Greal Lakes Basin
Goneral Tor al} surface waters of the state within ths Great For alt waters of he state, existing beneficidl uges shall be
Swrement Lakes system, cxisting instream water uses and the maintoined and protected. No degrndation of watar quality

leve] of waler qualily necessary 0 protect existing uscx
shall he maintained and protecied. {327 IAG 2-1.5-4(n)]

shall bo permitted whlch would inforfore with of become

Injurious to cxisting and potenitial uses. [327 AC 2.1-2(11 |

Tmpaired Waters

Whers designated uses of the waterhody are impnired, .
there shatt be o Jowing of the water qualicy to the
pollutant or poltutsnts that arc cAuking impajimant.
[327 IAC 2:1.5:4(n)] ‘

Al wakors witose caisting quality bxceads the standards

High Quelity Any surfice waer of the strge within the Great Lakes
Waters sysiem whose existng quality for any parameter established herein o3 of Februacy 17, 1977, shall be
' exceods the ¢riteria established within this rule shall be | maintained in their present high quality... [327 1AC 2-1-

considered high quelity for that parameter cinsistent 220
with the defifion of high quality wator found in this .
rudc: and that quality shall be maintained end pratected
... [3271AC 2-),5-4(1)] .

When Lowering | ...unless U1 commissioner finds, after full satisfaction . unless and until it i8 affinnatively demonsmated to the

of Water Quality | of Intergovernmeatal caordination and public vammissionsr tiat limited degradation of such waters i3

May Be participation provisions under 327 1AC 5-2-11.3. that justifiablc on the basis of neccsanry teonamit of soctal

Conaidered alfcwing lowse water quality 18 nacessary and factors and will not interfere With oF become injlrious 10

. accomodates fsic, ] important Eoonomic of S0ciA b lauygencficil uges made of, or presently possible, in such

develepment m the are in which the waters are walers, In maling a final determination under this
loented. In allewing such depradation, the subdivision, the commissioner shall give spproptinte
commissioner shall assure water quality adequate to comsideration to public participation snd intergnvernmental
proteet existing uses fully, [327 IAC 2-1.5-4({b)] coordination. [327 IAC 2-1-2(2))

Tmplementation | Further, the commissiener shall

und Decision nssure that there shall be achicved the highest statutory

Procedures and regulatory requirements for alf new and existing

point gouress and atl east-efective &nd Teasonable beal
management practices for monpoint souree control. The
cammissiencr shall otilize the antidegradation
implementation procedures nnder 327 1AC §-2-11.3in
determining if a significant lowcring of water quality
will be allowed, [327 IAC 2-1,5-4(1)]

Exceptional Uz
‘Waters

This subseczion csiablishes surface water quality for
cxceptional uses. Waters clogsified foroxcephonnl vees

(E1iWa) warrant zxtrzotdinary protection, Unless criterin are
atherwise specified on o case-by-case bnsis, he quality of
all waters designatcd for exceptional vse shall be
maintaincd without depradation. [327 1AC 2-1-6(1)]
Qutstanding From the effective dalc of this seciion until the The following waters of high guality, as defined in

Stote Resoures
Walcrs
{O3RWs)

exnitation dale of 327 1AC 5-2-11.7, =il high quality
waters designated under jection 15{b) of this rule as an
ouistanding state resotree wator shall be maimainad
und protecied in theit present high gquality without
degradation, Upon expimtion of 327 1AC 5-2-1 1.7.all
high quulity waters designated under section 19{ty of
this rofe a5 sn outstanding state roaource wascr shall be
maintained in their present lifgh quality without
depradation. [327 IAC 2-1.5-4(e}]

BGOSR

subdivision (2). are designatcd by the board 1o be #n
putstanding stae rosourse aid shall be maintained in their
present high quality without degradation: ., [327 [AC 2:1-
13

Dutstending

High quality waters designated o5 an outstanding

Mationaj national resource water {such ag waters of national nnd
Resourse Waters | state parks and wildhifo rofupes and waigrs of
(ONEWs) exceptiona) recroationdl or ceologicel significancs)
shall be mainwined and protetied in their present high
qualiry without degradation.
[327 TAC 2-1.5-4(d)]
Thermal In those cascs where the porentin! lowering of vrater Any determination made by the conphisgioner in
Degradation quality s nssociaicd with o thermal discharge, the accordance with Sestion 316 of the Clean Waer Act

decision 10 aflow such degradation shall be cangistont
with Section 316 of the Clean Water Actand 327 (AC
5-7. [327 IAC 2-1 5-4(e}]

concoming slternative thermal afluent limitadons will be
sonsidered 10 be consiatent with (e policies cnunciated in
this section. [327 1AC 2-1-2(4) :

First Comment Period: Antidegradation, Version 1
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Alternative 2: How should the concepl, de minimis lowing of water quality, be defined fo

facilitate a clear and consisten! application and to eliminate further antidegradation review?
——d gl B .

In the Water Quality Guidance for the Great Lakes System; Supplementary Information

Document (SID)' the background for the concept of classifying an increased loading as de

minimis included three cotetia in the original proposed Guidance,

1. oaly non-BCCs will be released as a result of the proposed activity
" responsible for lowering if water quality;
2. the proposed lowering of water quality uses less that 10 percent of the
" available assimilative capacity; and ' '
3. for pollutants contained in 40 CFR 132.2, Table 5, at least ten pereent of the
total assimilative capacity remains unused following the lowering of water
quality.

Acoording to the SID, EPA’s intent in including the de minimis test in the proposed
Craidance was to recognize that certain activities, although they may result in some lowering
of water guality, will not lower water quality to such an cxtent as to result in a significant
lowering of water quality; and thereby providing a meaus of reducing administrative burden
on all parties associated with activities of little or no consequence to the environment.”

However, EPA did not include the de minimis tesf in the;ﬁ Final Guidance because non-BCCs
were not addressed there. Instead, EPA permitted thetates or Tribes to address non-BCCs
individually as long as any de minimis approach was based on the criteria from the proposed
Guidance. Indiana adopted the de minimis test with the Great Lakes System rules and
included for both high quality waters, [327 IAC 5-2-11.4], and discharges tributaries of
outstanding statc resource waters, [327 TAC 2-2-11.7(b)2)], the following criteria:

The proposed increase in monthiy average mess for 2 non-BCC (proposed monthly
average mass — existing permitted monthly average mass) is... '
1. iess'than 10% of the unnsed loading capacity; and
9. at least 10 % of the total loading capacity remains uiused after the
lowering of water quality; and
3. for tributaries to OSRWs ONLY, the discharge shall not cause a
significant Jowering of water quality in the OSRW.

Current Great Lakes Basin rules define total loading capacity for high quality waters and
OSRWs that are streams as the product of the applicable water quality criterion times the
sumn of the existing effluent flow and the stream design flow for the waterbody in the arca
where the water quality is proposed to be lowered, expressed as a mass rate. For discharges
to Lake Michigan, the total loading capacity is defined as the product of the applicable water
guality criterion times the sum of the existingefBuegsfpw snd approved mixing volume for

1 ywWater Quality Guidange for the Great Lakes System: Supplementary Information Documentation (S}Dl., s
EP A, Diffice of Water, EPA-220-B-95-001, Tvlarch 1985, p 207
2 Tbid, page 208.
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Lake Michigan in the area where Watcr quality is proposed to be lowered, expressed as a
mass loading rate. [327 IAC 5-2-11.3(B)(L(B)()NAA); 327 IAC 5-2-1 1.7(0)5)A)]

Thase rules also define unused loading capacity for high quality waters and all OSRWs as
the amount of tota! loading capacity not utilized by the point source and nonpoint source
discharges. The unused loading capacity is established at the time the request to lower water
quality is considered. [327 1AC 4-2-11 .B(b)(l)@g_ﬁ)égg; 3%;? 1I)AC 2-2:11.7(b)(S)(B)}

The problem with the existing Jangnage for total loading capacity lies in the use of “exristing
cffluent Flow”. Tnstead the more appropriate definition wauld be the effluent design flow as.
defined in 327 IAC 5-2-11.4(2)(9). This changs would make de minimis calculations -
consistent with total maximum daily loading and wasteload allocations. In addition, the-
definition for used loading capacity is unclear,

Thus, the following proposed definitions should be used to determine total loading capacity:

‘For high quality waters and OSRWs that are streams: total loading capacity is the product of
the applicable water quality critesion. times the sum of the effluent design flow, ds determined
by 327 IAC 5-2-11 A{a)(9), and the stream design flow, in accordance with 327 TAC 5-2-
11.4(0)(3)(A), for the waterbody in the area whete the water quality is proposed to be
lowered, expressed as a mass 1ate.

For Lake Michigan: total loading capacity is the product of the applicable water quality
criterion times the sum of the effivent design flow, as determined by 327 IAC 5-2-11.4(2)(9),
and the approved mixing volume for Lake Michigan in the area where the water quality is
proposed to be lowered, expressed as a mass yate.

.. Bt e
The following definition for used loading capacity should be used:

For hizh quality waters and OSRWs that are strgams: the used loading capacity is the sum of
the existing mass permit limit for the pollutant of concern pius the product of the
representative background concentration just upstrean of the proposed new or increased
discharge times the stream design flow, in accordance with 327 IAC 5-2-11.4(b)(3)(A), for
the waterbody in the area where the water quality js proposed to be lowered, expressed as a
mass rate. "

For Lake Michigan: the used loading capacity is the sum of the existing mass permit limit for
the pollutant of concem plus the product of the representative background concentration
outside of the approved mixing volume times the approved mixing volume for Lake
Michigan in the area where the water quality is proposed to be lowered, expressed as a mass
rate.

De minimis for High Quality Waters: The unused loading capacity for ali waterbodies
becomes the total loading capacity minus the unused loading capacity. Applying the SID
guidelines, a proposed or new increase in loading of 2 non-BCC to high quality waters,

e . [
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Lake Michigan in the area where water quality is proposed to be lowered, expressed as a
mass loading rate. [327 IAC 5-2-1].3(b)(1)(B)(ii)(AA); 327 TAC 5-2-11.7(b)}(5XA)]

Those rules also define unused leading capacity for high quality waters and all OSRWs as
the amount of total loading capacity not utilized by the point source and nonpoint source
discharges. The unused loading capacity is established at the time the request to lowey water
quality is considered. [327 IAC 4-2-11.3(b)(1)(B)(i)(BB); 327 IAC 2-2-1 1.7(b)Y5)B)]

The problem with the existing language for tota] loading capacity lies in the use of “existing
effluent flow”. Instead the mare appropriate definition would be the effluent design flow as
defined in 327 IAC 5-2-11.4(a)(9). This change would make de minimis calculations
consistent with total maximum daily loading and wasteload allocations. In addition, the
definition for used loading capacity is unclear. ' :

Thus, the following proposed definitions should be used to determine total loading capacity:

For high quality waters and OSRWs that are streams: total loading capacity is the product of

' the applicable water quality criterion times the sum of the effluent design flow, as determined.
by 327 IAC 5-2-11.4(2)(9), and the stream design,flow, in accordance with 327 JAC 5-2-
11.4(b)(3)(A), for the waterbody in the area where tﬁg'%iiﬁatef%ﬁfility is proposed to be

lowered, expressed as a mass rate.

For Lake Michigan: total loading capacity is the product of the applicable water quality
criterion times the sum of the effluent design flow, as determined by 327 IAC 5-2-11 A(a)(9),
and the approved mixing volume for Lake Michigan in the area whers the water quality is
proposed to be lowered, expressed as a mass rate.

The following definition for used loading capacity should be used:

For hizh quality waters and QSRWs that are streams: the used loading capacity is the sum of
the existing mass permit limit for the polluiant of concern plus the product of the
representative background concentration just upstream of the proposed new or increased,
discharge times the stream design flow, in accordance with 327 IAC 5-2-11.4(b)}3)A), for 5
the waterbody in the area where the water quality is proposed to be lowered, expressed as a

mass rate. :

For Lake Michigan: the used loading capacity is the sum cf the existing mass permit limit for
the pollutant of concern plus the product of the representative backpground concentration
outside of the approved mixing volume timesdbcappresed fixing volume for Lake
Michigan in the area where the water quality is propased to be lowered, expressed as a mass
Tate.

De minimis for High Quality Waters: The unused loading capacity for ali waterbodies ﬂi’ Yo -{—6 ,:g
bocomes the total loading capacity minus the used loading capacity. Applying the STD - R

cuidelines, a proposed or new increase in loading of a non-BCC to high quality waters, QD& <
C

Jocill
| L5508
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including tributaries to an OSRW {or EUW), would be considered de minimis as Jong as all
of the following are true: _
1. the proposed increase in (or new) mass loading is less that 10% of the unused loading
capacity as calculated above; '
5. a minimum of 10% of the total loading capacity remains untouched; and
3. if the receiving waterbody is a tributary to an OSRW (or BUW), then no significant
lowering of water quality shall cccur in the OSRW {or EUW).

" De minimis for OSRWs and EUWs: The next quasﬁon is “What is considered significant
lowering of water quality in an OSRW (or EUW 7" Certainly, OSRWs (or EUWs) should
have a higher level of protection than high quality waters. , '

Therefore, we yecommend that for OSRWS-(ome‘[%W%ft si%hi’ﬁcant lowering of water
quality be defined as when a new ox increased Joading for a poliutant of concern that exceeds
the following criteria be considersd a significant lowering of water quality for the OSRW (or
EUW);
1. the ptoposed increase in {or new) mass loading is less that 5% of the tnused loading
capacity in the OSRW (or EUW);and- .
5. s minimum of 25% of the total loading capacity for the OSRW (or EUW) temains
untouched. . o :

. The next question is “What, if anything, should act as a limit for the magpitude of the
allowable de minimis lowering of water quality?” That is, as the receiving waterbody volume
or design flow increases in relation to the existing and proposed increase in discharge flow,
the mass that qualifies as a de minimis increase will, by the mathematics, become larger in
magnitude. Should this mass increase have an upper limit?

We contend that the current rules already have an upper limit, depending upon the poltutant
of concern and the manner in which the permit s are applied to the discharge. If the
permiited discharge isto a “rero flow” strezm, 1.e., the design flow for the receiving
waterbody is zero or insignificant, then the permit limits are applied to the end-of-the-pipe.
Consequently, the acute toxicity permit limit bechmosFas V sThis is also true when no mixing
zone is allowed. Depending whether acute or chronic toxicity, the discharge nsi meet the

following by existing rules: |

Qutside of Great Lakes System - Rule |

For acute 10Xiciy: FAY, inundituted dischargs 327 1AC 2-1-8{x){1)(E)
AAC. outside of zone of inftidd dilution 32T 1AC 2-1-6(){1)(F)

For chranic todicity: €CC, owiside zone of initial ditution 327, TAC 2-1-6(a)(2)

Tnside of Great Lekes System

Ror acute toxicily: FAY. in undiloted dischargs ’ 327 1AC 241, 3-R(BHIE)
CMC. oyside af zone of inirzl dilution ) 327 1AC 2-] S8 (N(E)
For chronic roxicity, depending on
the applicahle oriterion: CCC, HNC, ANY, HCC or HCV,
outside zone of initial dilation - ‘ 327 TAC 21.5-8(6)(2)
WC, 30-day average 327 TAC 2-1 3-R(h)(2)
First Comment Period: Antidegradation, Version 1 Page b or 10
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Wa recommend that the above referenced rules are a reasonable lirnit.to de minimis.

Alternative 3: Should de mininis technology-based efftuent limitations (DTBELS),
determined from federal effluent guidelines or IDEM's best prafessional judgment, be used
when current rules do not address the pollutant af concern?

The concept of using a BPJ-based DTBEL for a5 described total phosphorus ox ammonia-
nitrogen is intriguing but vague. '

We propose that IDEM develop 2 complete list of parameters proposed to be addvessed using
DTBELs and provide BPJ values and their derivation for review by the workgroup and other
interested parties, along with clear examples on how the DTBELs would be applied. In -~
addjtion, the application of DTBELSs cannot conflict with the de minimis calculations -
discussed ahove. Finally, DTBELs for municipal permits would have to specify what
' treatment techmologies are associated with the BPJ and if ether equivalent technologies
would be considered and how.

Alternative 4: Should the rulemaking expand the social and econoic justification to include
the positive benefits to the area of the dz‘scfmrgv?tﬁ VI s A ngative impacts? '

The SID lists three sequential components to the antidegradation demonstration, with social
and economic development being the Jast.? The first two are pollution prevention followed by
alternative and enhanced treatment. The pollution prevention component is geared towards
industrial dischargers, with municipal application through industrial pretreatment programs.
"The cost-cffective pollution prevention component includes, but is not limited to,

substitution of non-BCC or non-toxic chemicals for BCCs,
application of water conservation techniques,

waste source reduction within process streams,

recycle or reuse of waste byproducts, and

manufacturing process operational changes.

o 0000

We believe that this compenent is considered by pretreatment communities when new
industrial users or expansion of existing industrial processes are antictpated.

The second component’s objective, i.e. alternative or enhanced treatment analysis, is
intended to limit the actual degradation of the bigh quality water to the greatest extent
practical. The analysis incorporates a cost-effggtive gnalysis,fo determine the least costly
options for additional treztment with the greatest reduction in the pollutant of concern and
proposed degradation. We believe that this process is an inherent component of any existing
ireatment plant expansion or design for new ireatment facilities. :

The third compotient is the social and ecconomic benefit analysis. The SID states, “In
determining whether er not a proposed activity will support important social or economic
development, Tribes and States showld consider the geographic area in which the significant

3 Tbid, page 221,
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Jowering of water quality will occur, the current or baseline economic condition of the area,
the net positive impacts that wil] result for the proposed activity and the possibility of other
development ocourring in the area that will result in similar economic and social benefits but.
will not cause a significant loweting of water quality.”

Therefore, the SID already required that the antfadprdon &'%:mbns‘craﬁon consider the net
positive impacts on the geographica) area in which the significant lowering of water quality
is proposed. '

OF equal, if not greater importance, are the detailed demonstration requirements for net
positive impacts. We would be concerped that the process could have the potential to
become so imyielding that it gcts as a deterrent to natural population growth, the growth of 2
community’s tax and employment base, or threatens the implementation of cost-effective
solutions to alleviate public health concems.

Therefore, we recommend that net positive impacts to the social and econoroic benefits be
included in the antidegradation demonstration with emphasis on streamlining the process for
natural population growth, encouragmg prowth for a communities tax bese and employment
base, or threatens the cost-effective solutions to public health concerns.

Aliernative 5: Under IC 13-18-3-2, if a significant lowering of water guality in an OSRW or
EUW occurs as.a vesult of new or increased discharge, then the discharger must submit an
antidegradation demonstration and support a project that resulls in an overall improvement
of water quality in the watershed of the discharge, or pay a fee, not to exceed 5500,000,
based on the cost necessary to reduce the incrggsed noliyrant logding to the hackground
conceniration. '

This change is mandated by law and must be incorporated into the antidegradation
implementation procedures throughout the State, The first concern for dischargers to a
tributary of an OSRW or EUW js that the project or fee will be assessed without a justified
and reproducible evaluation of significant lowering to the OSRW. The second concern is that
new or increased 16adings tequired in eliminating a public health concern, whether that
Joading is a result of natural population growth ot a deliberate expansion to replace failing
septic or mound systerns, will require a project or fee over and above the cost associated with
the treatment expansion.

Therefore, we recommend that a significant lowering of water quality to an OSRW or BUW
be determined by the 5%/25% rule proposed under Alternative 2. Furthermore, when
significant Jowering of water quality in an OSRW or EUW is required in eliminating a public
health concern, we recommend that the increased discharge from expanded treatment be
consldered as the water quality enhancement project for the watershed in lieu of a new
project or payment of a fee.

Alternative 6: Should the process review the existing condilions and sinplify those conditions
thai trigger an antidegradation evalyation? b gt W '

9 Tbid, page 223. .
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In the existing ruies for the Great Lakes Basin, there are several activitics that, by their
natufe, are assumed not to result in a significant lowering of water quality. There are two
reasons for this: first, the activities are addressed in other portions of the rules (e.g.

| variances), and/ot an existing NPDES Permit (general or discharge specific); and two, the
activities will not result in a new or increased permit Himit. -

For high quality waters, these “gxemptions” are found in 327 IAC 5-2-11.3(b)(1 YC). For
BCCs, there must be a deliberate action that results in an increased or new loading of the
BCC, [327 IAC 5-2-11.3(0)(2)). '

For outstapding state resource waters (OSRWskr ﬂxésﬁwxemﬁens;’.axe found in 327 IAC 5-
2-11.7(b). T

It is important to the operations and maintenance of POTWs that these “exemptions remain
{ntact without additional levels of notification or public participation. To add those
components could delay critical responses and vesult in greater degradation. The NPDES
permit and existing rules should be used to the full extent to ensure effigiont operations and
maiptenance of POTWs.

Therefore, we recommend that the triggers for antidegradation demonstration be as follows:
High quality waters non-BCCs New or increased permit limit

BCCs Deliberate action resulting in a non-
domestic increase in loading,

OSRWs (EUWs) : non-BCCs New or increagsed permit limit
BCCs Deliberate action resulting in any
Increase in loading.

Furthermore, we recomumend that the “exempt'ﬁns"f?%am%d?mm the Great Lakes Basin
rules with the NPDES Permit, and/or other applicable existing procedures or rules as the
determining factor regarding notification and/or public participation.

Alternative 7: Should the cap and cumylative cap on unused loading capacity change from
existing rules?

As stated previously, we recommend the following eap and cumulative cap on upused
loading capacity:

For high quality waters and tributaries to OSRWs (or EUWSs) the cap for any de minimis
lowering of water quality should be Jimited 1o 10 % of the unused loading capacity, provided
that discharges to tributaries of an OSRW (cr BUW) do not result in a significant lowering of
water quality in the OSRW (or EUW). '

First Commenit Period: Antidegradation, Version 1 Page 9 or 10
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For OSRWs (or EUWSs), we recommend the cap for de minimis lowering of water quality be
5% of the unused loading capacity. ‘

For high quality waters and tibutaries to OSRWs (or EUWSs), the curnulative cap is 0% (or
10% of the total loading capacity must remain unused). For OSRWs (or EUWS) the
comulative cap is 75% (o1 25% of the total Joading capacity must remain unused).

For significant lowering of water quality, approved through the antidegradation

* demonstration process, the cap or cumulative cap cannot exceed the recommended
cumulative cap stated above. The individual lowering of water quality should be minimized
through the three components of the antidegradation demonstration. :

Thank you for the opportunity to provide comments and suggestions for the antidegradation
rulemaking,

Sincerely,

00

Daniel R. Olson
Plant Superintendent _
Sanitary District of Michigan City

Cc:  Alan J. Walus, General Mapager

m—d ot W s
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6100 Southport - Portage, IN 46368 - 219.763.6303 Phone - 219-7683-2653 Fax

November 9, 2008

Mary Ann Stevens

Mail Code 65-40

Rules Section

Office of Water Quality

Indiana Department of Environmental Management
100 North Senate Avenue

Indianapolis, IN 46204-2251

LNBtide bPCemiment Period
Development of New Rules and Amendments 1o Rule Concerning
Antidegradation Standards and Implementation Procedures

Dear Ms. Stevens;

Thank you for the opportunity to comment on the Development of the New Rules and
Amendments 1o Rule Concerning Antidegradation Standards and Implementation
Procedures. The Northwest Indiana Forum is a membership based, not for profit
regional economic development organization. OQur membership currently represents 123
industrial and commercial businesses, financial entities, universities and municipalities
within Lake, Porter and LaPorte counties — a diverse group. In total, out membership
reflects $40 Billion in commerce annually on behalf of the State of Indiana,

The Northwest Indiana Forum supports the Indiana Department of Environmental

- Management (IDEM) in collaboration with the Antidegradation Workgroup in the
rulemaking process. Because it is critical that new or renewed permits result in
environmental improvement in conjunction with economic development, the rule must
provide an explicitly clear procedure where the expected outcome is certain. The
antidegradation rule will set forth the conditions on issuance of permits for new and
increased discharges to waters of the Stafe of Indiana. Rules concering antidegradation
procedures for Lake Michigan were adopted in 1997 and have been revised several times
since. The current rulemaking process will develop a statewide antidegradation rule.

A primary concern regarding antidegradation relates to the practical impacts of
implementing the program for discharges. If the rule is not properly vetted with all
stakeholder groups during its development, the resulting rule may not provide the clarity
necessary to ensure issuance of permits that can withstand public serutiny. Any delay in
the permitting process could place severe restrictions on important social and economic
development within the affected communities, without resulting in any significant benefit
to water quality. Additionally permit issuance delays could seriously impair attempts to
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revitalize the local communities through brownfield developrent and compromise the
competitiveness of existing industries by limiting their ability to expand or change
technologies.

It is critical that the rules contain appropriate de minimus provisions, so that minor
increases are not subjected to an expensive, time-consuming regulatory review by IDEM
before they can be authorized. Also, it is important for the rules to include appropriate
exemptions to antidegradation review for important activities that have significant social
or environmental benefits, which should not be delayed or possibly denied by the
antidegradation process.

It is important to the economic development capability of the State of Indiana to provide
environmental permitting certainty. As industries and municipalities consider capital
improvement projects, it is imperative that the environmental permit applicants are able
to rely on the environmental permit application and issuanice process as defined by
Federal and State law when considering the State of Indiana for such projects. The
absence of environmental permitting certainty is a detriment to the economic
development picture in Northwest Indiana and the State of Indiana as a whole.

The Northwest indiana Forum looks forward to our continuing participation with IDEM
and interested stakeholders in the development of this important rulemaking process.

Sincerely,

. ;‘ <>// 7;1/,2/5)\;w"w

Kay L. Nelson
Director, Environmental Affairs
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Dear Ms. Stevens,

As a husiness leader and a falher | want to express my strong oppesition to allowing
increased levels of pollutants into Lake MI. While | support our need to become energy
independent, we cannot do it at the expense of our greatest natural rescurce. As a
business leader, | encourage you not to make a short term decision that will hurt Lake
Ml in the longer term. As a father, | ask you not take away the safety of be:ng in L.ake
MI for my children and ail those that love the Great Lakes.

VWhat you a"re;COnsidering doing matters and | oppose it!

Thank you for your consideration.

Best Regards,

; .
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EXPERIENCE YOUR AMERICNH -
The Mationa! Park Service cares for spacial places saved by the American people so that all may expenence our heritage.
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‘Ms. MaryAnn Stevens

Mail Code 65-40°

Rules Section . .

Office of Water Quality ol et W s
Indiana Department of Enwronmenta! Management

100 North Senate Ave.

Indianapolis, Indlana 46204- 2251

Dear Ms. Stevens:’

This letter is concerning the Draft Indiana Antidegradation Rules posted for public review
beginning on November 7, 2008. Indiana Dunes National Lakeshore understands that the result
-of this rule may allow mdustry to increase the level of pollutants discharged inta Lake
M1ch1gan :

We smmgly support IDEM’s efforts to comply with the federal Clean Water Act reqmrements
by updating Indiana’s water qual:ty standards at least every three years, and developing an '
antidegradation rule fof all surface waters of the state including Lake Michigan and its
tributaries. We believe that any new state regulations should result in strong protection for all
of Indiana’s valuable water resources from any new or increased pollution above the current
background levels. Concenung the Proposed Rules, we offer the fol Hlowing comments:

. (1) Require any new or mcreased d1scharges_m$o Indigna’g surface waters that flow mito Lakc
MLchiga.n to go through complete ant1degraddtwn review and JUSUﬁCath{l process.

(2) ‘No degradation should be allowed that increases the background pollutant levels in Lake
Michigan, If degradation that increases background pollutdnt levels 1s allowed for any reason
then mitigation must be’ requlred

(3) Few if any exempmons should be included in the rule that enables mduatry to avmd

providing required _;ustlﬁcatlon for any new or increased discharges, even mcluding mincr
mcreases y

B £ (3‘1.&_3‘“. BT IR
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- We look forward teo reviewing additional draft rules concermng antidegradation standards and

1mplemen1at10n procedures, which will reduce pollution to Lake Michigan and be enforced by .

the state. If you have any questions concerning this response please contact Assistant Chief for
~ Natural Resource Management Brenda Waters at 219-395-1552..

- Sincerely,

. Constantine J.
‘Superintendent
Jay Glase, Great Lakes Area Fishery Biologist, National Park Service,
" 800 East Lakeshore Drive, Houghton, Michigan 49931

Steve Yancho, Cluef of Natural Resources, Sleepmg Bear Dunes National Lakeshore
9922 From Street, Ernpu"e Mu:hlgan 49630$1 ot -

—B gt W e






O‘FFICIAL COMMENT

?IEE“@F
: DF |

08NV -1 AN 3

Dear IDEM staff,

| am writing to show my concern for the proposed increase in _
effluent discharges by BP and others into Lake Michigan When you
consider what our Great Lakes mean to us in terms of our livelihood
and ecosystem it seems irresponsible and careless to have such a
shortsighted vision as to how we treat the lakes. We need fore5|ght
and strict policies so that we don’t-enable big corporations to

- exploit our greatest natural resources for their gain.

Also, there are many of us who use the lake for recreation
purposes. In fact, there are a large number of people who use the

area around Whiting, IN for water sports. We notice when there are
~ chemicals in the water and even some have been sick from them.
We should be improving the water quality in the lake instead of
deteriorating it further.

| am rigidly opposed to any increase in the current efﬂuent
d;scharge dumped by industries into Lake Mlchagan and the Great
- lLakes.

Great Lakes resident and enthusiast.
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